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ypeal is from a jury verdict against Wayne Dolcefino and KTRK Television,

Inc. (KTI% in Sylvester Turner’s libcl suit. The suit arose out of two television news

broadcasts aired on KTRK's Channel 13 on December 1, 1991, at 5:30 p.m. and 10:00 p.m
days before the run-off election for mayor of Houston between Turner and Bob Lanier. The
broadcasts questioned the role Turner may have played in, and what he knew about, an
attempted multi-million dollar insurance scam. The scheme involved one of Tumer's

clients, Sylvester Foster, who had reportedly drowned in 1986 while sailing ncar Galveston



but was in fact still alive. Appellants bring eighteen issues on appeal, asserting the
following: the complained of statements are true or.otherwise not actionable; there is no
clear and convincing evidence of actual malice; exemplary damages are improper; there
were prejudicial errors in the jury charge; and, there were prejudicial errors on evidentiary

rulings. We agree that there is no clear and convincing evidcnc%gf actual malice.
@
_ Y
I. Background %

Accordingly, we reverse and render.

Turner is a Harvard-educated attorney, liccnsed to Q@ce in Texas. During the
events at issue in this suit, he was a name pariner in the n law firm of Bames, Morse
& Turner. In late 1983, his life-long friend, Dwight@’l@mas, introduced him to Sylvester
Foster, who had been a male model and was the oxg@f several beauty salons and a male
modeling studio in Houston. In May of 1986, F@r began drafting Foster’s will, in which
Foster appointed Thomas executor of his es@f@ The will was completed and ready to be
cxecuted the week of June 16, 1986, and Foster cxecuted the will on June 19, 1986. Turner
was not present and one of his law pa@rs handled the exccution of the will.

Just days later, Turner lemgw@@oslcr had apparently fallen overboard during a sailing
trip and was presumcd to hav( \wned on June 22, 1986. No body was found. On June
28, 1986, Foster’s father, mt/on Foster, and Thomas, met with Turner and asked that
‘Turner probate the Foste@l. In July, Tumner notified various life insurance companies of

/3
\*Pgust 13, 1986, the U.S. Coast Guard issued a formal report,

Foster's death. Ofa\%
concluding that F St was “presumed dead and lost at sea.” Turncr filed an application in
Harris Count%%%probate the will on November 21, 1986. On December 135, 1986,
Prudentia@rancc Company intervened in the probate proceeding and presented cvidence
that Foster had faked his death. The parties then undertook substantial discovery, including
deposition testimony, in the contested probate proceeding.

On July 1, 1987, Foster’s father, Clinton Foster, intervened in the probate case. After
several requests that Tumer withdraw from the case, Clinton Foster’s attorneys filed a

motion to disqualify Turner and his law firm, arguing that Turner would likely be a fact
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witness because he had drafted the will. The court disqualified Turner and his firm pending
resolution of the will contest. Richard Snell was named temporary administrator of the
estate. Tumner submitted his bill for $28,000 for legal work performed on the Foster matter.!
The bill was rejected as not “timely filed.”

The probate court ordered Sncll, the estate’s new administ%gr, to begin an
investigation to determine if Foster was dead. Snell requested the ce@ appoint Elizabcth
Colwell, a former investigator for Clyde Wilson who was then e@%%ed by Bill Elliott, to
attempt to locate Foster. Afler an almost two-year search, shsi@as unable to locate Foster.
On April 12, 1989, the probate court entered a formal order declaring Foster dead. Clinton

Foster then filed suit against several insurance compani@sccking $1.2 million in benefits,
S

plus punitive damages for their bad faith in reﬁxsingg(t}@pay his claims on the life insurance
0
policies covering his son’s life. @

Clinton Foster settled one suit, accq@%ﬁ( $125,000 from National Western Life
Insurance Company, on the condition that@ﬁ son were ever found alive, he would return
the money. On June 20, 1989, the U.S.éxbassy informed Clinton Foster that his son was
indeed alive and in prison in Spaig@]inton Foster refuscd to return the settlement funds
to National Western and filed ptcy, claiming the settlement funds had been used to
pay his attorney, Carston Jot%ﬁlsen.

Mcanwhile, T ug@@ﬂd been clected in 1988 to serve in the Texas House of
Representatives, and la{%’?he decided to enter the 1991 race for the office of Mayor of the
City of Houston, é}@as a three-way race among Turner, the incumbent Mayor Kathy

Whitmire, and Lanier. In the general election on November 5, 1991, Lanicr received

\B@

' The bill from Turner’s law firm reflects a total of 248.25 hours billed on the Foster probate
case.

[ 5]

Upon confirmation that Foster was alive, the probate court rescinded its order declaring
Foster dead and closed the probate file.
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43.72 percent of the vote, Turner 35.91 percent, and Whitmire 20.12 percent. The run-off
between Lanier and Turncr was set for December 7,.1991.

On the Wednesday before Thanksgiving, November 27, 1991, Tom Docrr, the KTRK
ncws director, asked Dolcefino to investigate a news tip the station had received. Clyde
Wilson, a private investigator, suggested to Shara Fryer, a Channel 13%;\'5 anchor, that
KTRK investigate an attempted insurance swindle involving Sylve@ Foster. Wilson
informed Fryer that Turncr had drawn up Foster’s will shortly befogg%%ter’s disappearance,
and Tumner had been involved in efforts to obtain life insuran/@eneﬁts. Fryer passed the
information on to Dolcefino, who also knew Wilson and ha@@d him as a source for {ifteen
years. ) @\

That same day, Dolcefino had lunch with Pe , @ private investigator who also
was a member of Bob Lanier’s campaign finance @@niuee. Perry provided Dolcefino with
a one-page summary concerning Foster's di%@caﬂmce and his relationship to Turner,
which Turner refers to as a “script”™ for the(st .> Documents [rom the Foster probate file
were delivered to Channel 13 that aﬂc@n, apparently on Perry’s instructions.

Dolcefino investigated the tipgd confirmed Foster was alive and in a Spanish prison
on drug charges under the ali @ﬁstopher Laurcnt Fosticr. Dolcefino contacted Bill
Elliott, a private investigator %ﬁosc firm had investigated Foster’s disappearance and had
been retained by the la}g}@gg‘or Turner’s estranged wife, Cheryl. Elliott told Dolcc?ﬁno
‘Turner was sharing a&g\ﬁge with Dwight Thomas, who was involved with Foster. Elliott
also told Dolceﬁn@o@?@ he believed there was a conspiracy to stage Foster’s disappearance
and that Tume&%s involved in it. Elliott gave Dolccfino a copy of Foster’s obituary, a
program fr&y is memorial service showing Turncr delivered a culogy, handwritten notes

indicating $6.5 million in insurance policics on Foster’s life, and a letter to Foster’s father

Shortly before trial, the First Court of Appeals denicd mandamus relief to Dolcefino
concerning an order to answer questions about information given to him by his confidential
informant, Peary Perry. See Dolcefino v. Ray, 902 S.W.2d 163 (Tex. App.—Houston [1st
Dist.] 1995, orig. proceeding).



from an embassy official in Spain. Elliott also showed Dolcefino a copy of an affidavit from
Cheryl Tumer, which discussed, among other matters, the couple’s {inancial problems.

Dolcefino also reviewed the documents from the Foster probate file delivered to the
station on Wednesday. Included were several depositions that Turner attended. Among
them was the deposition of Russ Reindcrs, a Foster business associate w}%glong with Kcith
Anderson, had been on the sajlboat outing with Foster, and each ,§i@‘d an affidavit, in
Turner's office, falsely aticsting that Foster had fallen overboard xgx{? lveston Bay on June
22, 1986. The rccords also showed Turner had bcen inv@ in the exccution of a
partnership agrcement for the RU/Sly (pronounced "Are& Sly™) Partnership betwcen
Foster and Reinders.* ) @}

The court records painted a picture of Fosler'g@ stionable background. Foster was
arrested in Las Vegas two months before his disa@mnce. Jay Bly, a Sccret Service agent
who had investigated Foster, testificd by dcm%@m that Foster and Thomas were cngaged
in a “chop shop” scam. Foster drove @as’ Porsche 1o Las Vegas to have the car
dismantled and sold for parts while T}@aas planned to collect insurance proceeds on the
Porsche, which had been reportetz @éﬂ.

Foster had also been inv( \ated by the Secret Service for credit card fraud, and he
was indicted in Houston on June 13, 1986. Agent Bly attempted to take Foster into custody
the night before Foster si 'his will in Tumner’s office, but Foster promised he would tumn
himself in the followi&%gay. Instead, Foster left on a sailing trip. Foster was considercd
a fugitive fromjgs@f@nt the time of his disappearance.

Addilionéﬁmpicious circumstances were revealed. Not only had Foster taken out
several life @u%ce policies in the months before his disappcarance, he also bought a new

4

According to the agreement, the partnership planned to purchase a boat, Foster and Reinders
each agreed to purchase $150,000 in insurance on the life of the other, and if one of them
died, the other would collect the insurance procceds and would own the boat and the
business. The policy on Foster’s life contained a double indemnity provision in case of
accidental death. Thus, Reinders stood to gain $300,000 in insurance proceeds from
Foster's death.



Mercedes, a BMW, and a Ford Mustang, all with credit life insurance, in the month before
he signed his will. Foster had also applied for an emergency passport just two weeks before
his disappearance. ' 2

The records also documented Turner’s involvement in the Foster case. The court
records received by Dolcefino included Turner’s deposition, in which hc%gcﬁbed Foster's
will and its preparation and execution. Turner drafted Foster’s will,/_\/ a@npted to have the
will probated, and represented Thomas as the named cxecutor ir?\? probate proceeding
before he was disqualified.® Turner corresponded with many o{{@gﬁfc insurance companics
in an attempt to get them to pay on the policies. Turner’s r his services in the Foster
probate case, which showed Turner spent 125 hours of@h@tjme on the case, was rcjected by
the court. The affidavits of Reinders and Andc@r{@} attesting that Foster had fallen
overboard were signed in Turner’s office. Q

On Thanksgiving moming, Dolcefino ag@ cameraman went to the Turner/Thomas
home to interview Thomas. Dolcefino ﬁm@kc to Tumer outside the home. In response
to Dolcefino's statement that Foster waéﬁve and in prison in Spain, Tumer said that was
the first he had heard of it, but hc;> @essed no curiosity about the matter. Thomas also
answered Dolcefino’s question \dcnicd any knowledge that Foster was alive. He also
claimed that he and Turner w%ld/ not have dealt with Foster at all “if we had known that he
was doing somcthing out @w ordinary beyond the premise of the law.™ This assertion

%
bate records.

caused Dolcefino to %s%on Thomas’ credibility because he had learned about the chop
o (7
shop scam from tb@§

Dolcefi oke to other sources on Thursday and Friday. He interviewed Jeffrey
2
Wayne Fw@ster business associate with a criminal background, who confirmed Foster

was involved in criminal activity. Fry also confirmed the total amount of Foster's insurance

Tumer places significance on the fact that the probate documents Dolcefino reviewed before
the broadcasts did not include Foster’s will. As discussed, however, the records Dolcefino
reviewed did include Tumer’s probate deposition in which Turner explained the will, its
beneficiaries and Foster’s life insurance.
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policies was $6.5 million. When questioned about whether Tumner knew of the scam
beforehand, Fry said that Turner “had to know. There is no way that he could not have
known.™ ' :
Dolcefino again interviewed Turner cxtensively on Friday. Turner denied any
involvement in the Foster scheme, and he also denied any problems i%ﬂhis personal life,
Dolcefino did not believe Turner because of Cheryl Turner’s afﬁdav/ij&@umer encouraged
appellants to check out the insurance fraud story, and he tho ¢ had satisfied the

-

station’s concerns. He left the interview believing the proposcgg@b% would not portray him
negatively. \@

Dolcefino also spoke to Elizabeth Colwell, th? {O?}grt-appoinled investigator in the
Foster matter. She told Dolcefino that Turner was av\%@ of the insurance fraud conspiracy,
* he refused to cooperate in her investigation, there was $6.5 million in insurance money,
Turner attempted to block questioning of F’Q@ﬂ"s girlfriend, Turner was involved in
altempts to get insurance companies to p@ﬁff, Turncr represented Foster, his girlfriend
Christina Batura, and others, and Tumeéas “in it up to his cycballs.” Colwell testified at

trial that she confirmed to Dolceﬁ@@he truth of every statement in the broadcasts about

QO

which Turner complains. (§5&\
Dolcefino spoke with %crét Service Agent Bly, who also told Dolcefino that Turner

aitempted to block the qg@@ning of Foster’s girlfriend and that there was $6.5 million in
insurance on Foster. %ﬁso agreed Turner was uncooperative in the investigation,
o 07 . . .
Dolcefino g}.\@@:cssfully attempted to speak with Foster, who was in prison in Spain.
N . 1. . :
Hc also was un ssful in his attempt to reach Jim McConn, Jr., the attorney for Prudential

Sl

Evidence at trial shows the Secret Service had listed both Turner and Thomas as suspects
in the Foster insurance conspiracy, The United States Attorney’s office declined to
prosecute them, citing “evidence, though credible, is not sufficiently corroborated to
convict,” largely because of the deaths of several of the participants in the scheme.
Rceinders, Anderson, and Batura had all dicd by that time.
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Insurance Company, which had intervened in the probate case and alleged that Foster was
not dead. : -

Dolcefino preparcd his script for the broadcast on Saturday and revised it on Sunday.
He spoke to Turner’s press secrctary, Rickie Rosenberg, several times. He asked for any
rcsponse to contradict the story and was given none. Several hours be{&ge the 5:30 p.m.
broadcast, Dolcefino again called Rosenberg to see if Turner had a;g@ﬁng to say to rebut
the story. He gave Rosenberg the details of the proposed story. \g: in, Turner provided

nothing in response. &\@

The first story aired on Sunday, December 1, 19 @ 5:30 p.m.” The broadcast
opened with the following: “We begin tonight with w or%’ what may be one of the biggest
attempted insurance swindles in recent Houston hlslo@lc apparent conspiracy 1o fake the
death of a 30-year old Houston man with cnmu@mubles and millions of dollars in life
insurance.” Dolcefino followed with the q@ﬁmu. *“What role did Houston mayoral
candidate, Sylvester Turner, play in lhis@ﬁ of multi-million dollar fraud?” Dolcefino
added: “Our focus, what did Sylvester ’@'ﬁr know and when did he know it?" The story
told o[ Foster’s disappearance: It w. e of 1986, and 30-year old Sylvester Clyde Foster,
a male model and beauty salo §§é\ncr, had died in a freak accident. Two companions
claimed Foster had fallen off a sailboat and into the waters of the Gulf of Mexico six miles
south of Galveston. The Cé;t Guard searched but the body was never found. This week,
13 Undercover leam Ivester Foster was very much alive and in prison in Salamanca,
Spain, under an all hnstopher Laurent Fosticr, Fostier had been arrested after allegedly
delivering two @s of cocaine to a Spanish undercover agent. Dwight Thomas was said
to be Fostc@@osest friend here in Houston.”

The story then described the efforts to probate Foster’s cstate and obtain life
insurance benefits. “Both Dwight Thomas and Sylvester Turner were deeply involved in

the Sylvester Foster case and the attempt to get life insurance companices to péy off 6.5

Transcripts of the broadcasts are attached as an appendix.
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million dollars in the wake of the disappearance. But did they know it was all a hoax, a
scheme to swindle millions?™ Both Thomas and Turner denied, on camera, any involvement
in the attempted scam, and Thomas asseried they would have had nothing to do with Foster
if they had known anything illegal was involved. “But Thomas and Turner did deal with
Sylvester Foster, even after learning he was the target of criminal inve%’gations in early
1986, and they pursued the estatc money even after significant evide f a possible scam
in Foster’s death had already surfaced. Dwight Thomas inmd%ﬁtﬂ to his friend,
attorney Sylvester Turner, in early 1986. And in June of that 3;5@@ urner drew up a will for
Foster; the timing interesting. On June 13th, Sylvester Foster was indicted by a Houston
federal grand jury for massive credit card fraud. OnJ uge@@,@l"ostﬂ rushed to sign the will
in Tumer’s office, leaving the next day for a sailbo%(t@) in the Gulf, despite what friends
called his fear of the water. Junc 22nd, nine d@ after the indictment, three days afier
drawing up the will, Foster supposedly falls of&@ boat in another boat’s wake and drowns.
Curious? Get this: In the weeks before(the bizarre accident, Foster had applied for an
emergency passport, bought several lu@ cars with life insurance policies attached. and
amasscd millions in life insurance gc@?%gc. Despite the signs of somecthing fishy, Sylvester
Turner began the legal effort to e millions in insurance moncy released and get mutual
friend, Dwight Thomas, app%ﬁ:d as administrator over the estate.”

The broadcast ll/ch ®ferred to Turner’s involvement in the investigations into
Foster’s disappearan;c&\ *Turner also tried to block questioning of a female fricnd of
Foster’s in this cag\i@ﬁstina Batura, a woman promised a share of the moncy in the will.
Batura died two years ago in an Hawaiian commuter plane crash, and Secret Service
investi gato@v confirm they found letters and pictures that proved Batura knew Foster
was alive, as she tried to collect on his death, and Turncr helped her.” Dolcefino
acknowledged that Turner asserted he *“fully cooperated with all of the investigations into
Foster’s disappearance, but at [east three investigators very close to this case tell us that’s
simply not true.” Tumer claimed he was also a victim of the scam, and he was left with

unpaid legal bills after the probate judge removed him from the case. Dolcefino responded,
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“But if that’s true, then Sylvester Turner was duped by overwhelming evidence and at least
two legal clients with close ties to one of his closest fricnds.™

After the first broadcast, Tumner called a news conference for 8:00 p.m. to refute the
story. With him at the news conference were the presiding probate judge for the Foster casc,
John Hutchison, and Jim McConn, the attorney for the principal insurer among the several
life insurance companies contesting payment to Foster’s beneﬁciaries@th indicated they
did not believe the charges against Turncr, and they stated Tumer';&j\/nduct in the probatc
proceeding had been nothing but professional. KTRK sent rep@@Mary Ellen Conway to
cover the press conference, and she testified she immcdiate@@med to the station and gave
Dolcefino her notes and tape. ) @\

The station did not air Hutchison’s and McC?(EOo@ statcments during its 10:00 p.m.
rcbroadcast of the Foster story. The 10:00 ncwsc:@hcludcd a denial from Turner with his
statement that the story represented “an all tim?ﬁ@v in Houston politics,” and a charge that
the story was fumnished to Channel 13 b@b Lanier’s campaign. The newscast also
included a videotaped denial from Lanirécampaign manager, Craig Varoga, obtained by
Conway afier she gave Dolcefino t}l@@iginal press conference footage. Varoga stated: “1
think it’s ridiculous that every time-there is a story in the newspaper or on TV that raiscs
serious questions about Sylg%ﬁr Turner’s public record, that he blames the Bob Lanicr
campaign.” The segme:/g @g%luded with the statement: “Reporter Wayne Dolceﬁng and
Channel 13 stand by LR\ ory.”

Other Houosté}@tations aired the Hutchison and McConn statements. Dolcefino
blamed the omi@ on Conway, and the station aired the comments the next day. Jim
Masucci, e%f%lon’s general manager, later referred to the omission of the Hutchison and
McConn remarks as a “goof up™ by the reporter covering the press confercnce.

Following the December 1st broadcasts, questions continued about who was the
source of the story. Channel 13's news director, Tom Doerr, who knew Dolcefino had a
confidential source, asked him if there was a political connection. Dolcefino denicd there

was such a conncction. He explained he did not know if his confidential source was
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connected to a campaign, but it did not appear that he was. Turner contends, however,
Dolcefino knew Perry was “on the Lanier side of the equation.” Dolcefino falsely told other
reporters the source was Turner’s estranged wife, Cheryl. Tom Doerr asked Clyde Wilson
1o come forward and acknowledge that he was Channe] 13's source for the story. Wilson
agreed. The evening newscast on December 5, 1991, included the statc:%gt, “Channel 13
has never revealed the source of its story, but today in a surprise mov: real source of the
story stepped forward. Clyde Wilson dropped a bombshell today h&?ﬁtﬁng he leaked the
storv to Channel 13.” Shara Fryer also stated, *Sylvester Tum&fé%sed to apologize to Bob
Lanier today, though Turner had accused the Lanier camp@@f providing the information
containcd in the Eycwitness News report.” AN

Turner contends his campaign went into a “ﬁ'gﬂ%%l” after the broadcasts, and he lost
the clection. He then filed this suit, contending lh@%udcasts were false, made with malice
and that Dolcefino and KTRK's management @@'ed into a conspiracy to cover up the true
source of the story. At trial, Turner ciled@j ollowing thirteen specific statements in the
broadcast as false and defamatory:® é

1. Sylvester Turner wlas].deeply involved in the Sylvester Foster case and
the attempt to get surance companies to pay off $6.5 million in
the wake of the lisappearance.

o

Turner did dealwith Sylvester Foster, even afier lcarning he was the
target of cri I investigations in early 1986, and thcy pursucd the

~ - . . . .
cstate m@ even after significant evidence of a possible scam in
Foslcf’%calh had alrcady surfaced.

3. A une of that year, Turner drew up a will for Foster; the timing
i sting.
&

)

Turner also complained that some of the graphics used in the broadcast were defamatory.
For example, he complained the visual impact of a triangle showing photographs of Turner,
Foster and Thomas at the three points defamed him. Conversely, we note that the broadcasts
also depict the extreme lack of credibility shown by Thomas, Tumer’s “life-long friend,”
in his denials of knowledge that Foster was alive and in prison in Spain. Thomas admitted
at trial that he had been told by Jon Nelson, a Foster acquaintance, that Foster was alive,
Keith Anderson also testified about conversations he had with Thomas in 1990 about Foster
being alive and in prison in Spain.

11



4. On June 19th, Foster rushed to sign the will in Turner’s office.

5. June 22nd, nine days after the indictment, three days after drawing up
the will, Foster supposcdly falls off the boat in another boat’s wake and
drowns.

6. Despite the signs of something fishy, Sylvester Turner began the legal
effort to get the millions in insurance money released and get mutual
fricnd, Dwight Thomas, appointed as administrator ove@:\ cstate.

7. Turner also tricd to block questioning of a female ﬂ'lcg}of Foster’s in
this case, Christina Batura, a woman promiscd a sh@of the money in

the will. /&%

8. Batura dicd two years ago in an Hawaiian commuter plane crash, and
Sccret Service investigators now confi ey found Ictters and

pictures that proved Batura knew Foster/jvas alive, as she tricd 1o

collect on his death, and Turner helpe
0
9.  Sylvester Turner pursued the cstat@&r a year, until a judge removed
him from the case over Turner's \@})test, citing conflicts of interest.

10. In November of 1987, Turz/g%%cd to collect more than $28,000 in
legal fees from the still u d estate for his work.

It.  The bill was rejected. @)

12.  Butif that's true, then § vlvester Turner was duped by overwhelming
cvidence and at "Et\ two legal clients with closc ties to one of his

closest friends. -

13.  Sylvester Tu L%Iaims he fully coopcrated with all the investigations
into Fost isappearance, but at least three investigators very close
to this e& ell us that’s simply not true.

Aflcra sv@wck trial, the jury found the broadcasts were defamatory, false, published
with actual @@a authorized by KTRK, and published with actual awareness of probablc
harm to Turner's reputation. The jury determined Turner’s actual damages were $550,000
and that excmplary damages in the amount of $4,500,000 should be awarded against KTRK
and $500,000 against Dolcefino. The trial court limited the exemplary damages against
KTRK to $2,200,000, four times the actual damages, as required by section 41.007 of the



Texas Civil Practice and Remedics Code. See TEX. Civ. PRAC. & REM. CODE ANN. § 41.007
(Vemnon 1988). This appeal resulted. .-
II. Defamation 2

Libel is a defamatory statement, expressed in written or other graphic form, which
tends to injure a person’s reputation, “and thereby expose the person %ﬁpublic hatred,
contempt or ridicule, or financial injury or to impeach any person’s hone@; integrity, virtue,
or rcputation or to publish the natural defects of anyone and lhere@/ pose the person to
public hatred, ridicule, or financial injury.” TEX. CIV. PRAC. g@%? CODE ANN. § 73.001
(Vernon 1997).° The broadcasting of defamatory statements: <ad from script constitules
libel rather than slander. See Christy v. Stauffer Publifs, Inc., 437 S.W.2d 814, 815
(Tex. 1969). Whether words are capable of the defan}@ meaning the plaintiff attributes
to them is a question of law for the court. See M@iﬁ v. Smith Protective Serv., Inc., 723
S.W.2d 653, 654-55 (Tex. 1987). We must cons f the statement as a whole in light of the

surrounding circumstances based upon how@ﬁson of ordinary intelligence would perceive

the entire statement. /d. at 655. O
Our state libel laws are limitg@ the constitutional guarantees of frecdom of spcech
and frcedom of press within th Amendment. See Rosenbloom v. Metromedia, Inc.,

403 U.S. 29,30 (1971). A shq%ﬁg by the defendant of the substantial truth of its broadcast
will defeat the p]ainliff’/g @@Qse of action and entitle the defendant to judgment. See
Mecllvain v. Jacobs, 794\%&’.% 14, 16 (Tex. 1990); see also TEX. CIv.PRAC. & REM. CODE
ANN. § 73.005 (Vg@?@ 1997) (“The truth of the statement in the publication or which an
action for libel i \éd is a defense to the action.”). The test used in deciding whether the

broadcast i@tmtially true involves consideration of whether the alleged defamatory

In his bricf, Turner concedes that “a careful reading of the broadcasts reveals that most
statcments they contain do not ‘relate to’ Sylvester Tumcr at all.” These statements cannot
be defamatory as to Turner. A cause of action for libel accrues if the defendant publishes
a false, defamatory statement of fact of and concerning the plaintiff. See Hunssen v. Our
Redeemer Lutheran Church, 938 S.W.2d 85, 92 (Tex. App.—Dallas 1996, writ denicd).

13



statcment was more damaging to the plaintiff's reputation, in the mind of the average
listener, than a truthful statement would have been. See Mclivain, 794 S.W.2d 16. “This
evaluation involves looking to the gist’ of the broadcast. If the underlying facts as to the

gist of the defamatory charge are undisputed, then we can disregard any variance with

*

respect to items of secondary importance and determine substantial truth a{g;?mattcr of law.’
Id. This court has recently interpreted Mcllvain to require only % that third party
allegations reported in the questioncd broadcast were in fact mad : ‘-undcr investigation
in order to prove substantial truth; media defendants need no(i@%)onstmte the underlying
allegations are substantially true. See KTRK Television @“@der, 950 S.w.2d 100, 106

(Tex. App.—llouston [14th Dist.] 1997, no writ).!? ) @}

S
S
s
IIL The Actual Malice Standard
There is no dispute in this case that Tu@%@, as a sitting state representative and a
candidate for mayor of the fourth largest city(in the United States, is a public official. Public

officials must establish a higher degree@ fault than private individuals to recover for

P

The central premise@l‘umcr’s argument on appeal is that the broadcasts charged that he
“was a knowing pérticipant in a multi-million dollar fraud.” Tumer does not quote any
statement from &h adcasts where such an accusation can be found, but instead, he argues
that the “gist" c cntire broadcast was that Turner was a knowing participant in a
criminal co: cy. See Golden Bear Distrib. Sys. of Texas, Inc. v. Chase Revel, Inc., 708
F.2d 94;{2-?8-49 (5th Cir. 1983) (rejecting the defense of truth where the juxtaposition of
truthful'statements crcated on overall defamatory effect through the omission of other facts
that‘would have refuted the false impression). Appcllants assert that to give credence to
Turner's assertion would require recognition of “libel by implication.” At trial, Turner’s
sel abandoned that theory, acknowledging it was not plead and stating Turner did not
tend to rely on libel by implication to support a judgment in this case, period, cnd of
discussion.” In addition, the charge explicitly instructed the jury to “consider the actual
language used in the broadcasts™ and not “any implied statements or inferences.” Instead,
according to appcllants, the broadcasts examined events that bore upon Turner’s fitness and
qualifications to be mayor of Houston and asked what role Tumer played in the scheme.
Rather than charging that Tumer knowingly participated in the fraudulent scheme, the
broadcast questioned what Tumer may have known, the timing of his knowledge of certain
facts, and whether he was “duped” by participants in the scheme. Because of our
disposition of the actual malice issue, we need not resolve whether appellants may be held
liable for defamatory implications in the broadcast. :
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defamation. See WFAA-TV, Inc. v. McLemore, 1998 WL 652540, 41 Tex. S.Ct.J. 1394, 1395
(Sept. 24, 1998). To sustain a defamation cause of action, a public official must prove that the
defendant (1) published a statement; (2) that was defamatory concerning the public official or
public figure; and (3) that the false statcment was made with actual malice. See New York
Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964); Casso v. Brand, 776%tw.2d 551, 555
(Tex. 1989); Channel 4, KGBT v. Briggs, 759 S.W.2d 939, 941 (Tex. 19 e United States
Supreme Court established the “actual malice™ standard for public offigégég%:fm York Times,
rccognizing “'a profound national commitment to the principleﬂ@t debate on public issues
should be uninhibited, robust, and wide-open, in that it may well include vehement, caustic,
and somctimes unplcasantly sharp attacks on government public officials.” 376 U.S. at
270. y @@\

For purposes of First Amendment litigation, “@al malice” requires that the defamatory
statement be made with knowledge that the ultc@e was false or with reckless disregard of
its truth or falsity. See New York Times, 376 U.S. at 280. “Reckless disregard” means that the
publisher “in [act, entertained serious dou@as to the truth of his publication.” St. Amant v.
Thompson, 390 U.S. 727, 731 (1968)5 @lso Gertz v. Robert Welch, Inc., 418 U.S. 323, 334
n.6 (1974). Negligence, such as failure to investigate, docs not constitute actual malice. See
St. Amant, 390 U.S, at 733. In g%ﬁilion, cvidence of ill will or spite is not evidence of actual
malice under defamation la/\y@e Masson v. New Yorker Magazine, Inc., 501 U.S. 496, 510
(1991). \U
Where, as hcx;c@@ defamatory statements involve “core™ specch that bears directly on
a political candida@imess and qualifications for office, these principles are heightened. See
Harte-Hanks @municmions, Inc. v. Connaughton, 491 U.S. 657, 686-87 (1989). The
United States Supreme Court has writien that there is little doubt that “public discussion of the
qualifications of a candidate for elective office presents what is probably the strongest possible
casc for application of the New York Times rule.” Ocala Star-Banner Co. v. Damron, 401 U.S.

2935, 300 (1971). The Harte-Hanks Court emphasized that:
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[w]hen a candidate enters the political arena, he must expect that the debate will

sometimes be rough and personal and cannot “cry Foul!” when an opponent or

an industrious reporter attempts to demonstrate that he lacks the “sterling

integrity” trumpeted in the campaign litcrature and speeches. Vigorous reportage -

of political campaigns is necessary for the optimal functioning of democratic

institutions and central to our history of individual liberty.

(-
491 U.S. at 687 (citations and internal quotations omitted). @&

The Texas Supremec Court has rcpeatedly recognized that t@Tcxas Constitution
provides greater rights of frce cxpression than its federal equiv. @ "' See Cain v. Hearst
Corp., 878 S.W.2d 577, 584 (Tex. 1994); see also Davenport v. o@flﬂ, 834 S.W.2d 4, 8 (Tex.
1992) (noting the continued inclusion in our state constltu@of *‘an expansive freedom of
expression clause and rejection of more narrow protections fo7.{ icates a desire in Texas to ensure
broad liberty of spcech™); O’Quinn v. State Bar of @@, 763 S.W.2d 397, 402 (Tcx. 1988)
(concluding *it is quite obvious that the Texas Cm@ution’s affirmative grant of free speech
is more broadly worded than the first amen ™). For these reasons, the Texas Supreme
Court has consistently held that proof of aéig malice requires sufficient cvidence to permit

the conclusion that the defendant in f:@ entertamed scrious doubts as to the truth of the
publication. ' <§§

1 thc Texas Constitution provides:

hall be at liberty to speak, write or publish his opinions
ct, being responsible for the abuse of that privilege; and
no la& all ever be passed curtailing the liberty of speech or of the
p @p} n prosecutions for the pubhcatlon of papers, investigating the
conduct of officers, or men in public capacity, or when the matter
lished is proper for public information, the truth thercof may be
(©given in cvidence. And in all indictments for libels, the jury shall
\Q have the right to determine the law and the facts, under the direction
) ofthe court, as in other cases.
TEX. CONST. art. 1, § 8.

See, e.g., Hagler v. Proctor & Gamble Mfg. Co., 884 S.W.2d 771, 772 (1994) (holding ill will
cannot prove malice); Channel 4 KGBT, 759 S.W.2d at 941 (holding a mistake was not
actionable where the broadcaster denied subjective awarcness of the error); Doubleday & Co.,
Inc. v. Rogers, 674 S.W.2d 751, 755-57 (Tex. 1984) (holding that proof a prudent person would
not have published or would have first investigated is insufficient); Foster v. Upchurch, 624

(continued...)
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IV. Standard of Review

We are required to make an independent assessment of the record to determine if actual

malice was established by clear and convincing cvidence. See Bose Corp. v. Consumers Union
of the United States, Inc., 466 U.S. 485, 501, 510-11 (1984). In Bose Corporation, the United
States Supreme Court held that the First Amendment requircs the a@cllate court to

independently revicw the evidence to determine whether actual m@ is proven with

O

convincing clarity. The Court wrote: W
The requirement of independent appellate review reiterat i ©New York Times
v. Sullivan is a rule of federal constitutional law. It eme from the exigency
of deciding concrete cases; it is law in its purest fo der our common law

heritage. It reflects a deeply held conviction that judges . . . must excrcise such
review in order to prescrve the precious liberties established and ordaincd by the
Constitution. The question whether the cviden the record in a defamation
case is of the convincing clarity require@o strip the utterance of First
Amendment protection is not merely a question for the trier of fact. Judges, as
cxpositors of the Constitution, must ix:%ﬁ%emly dccide whether the evidence

in the record is sufficient to cross the 0

itutional threshold that bars the entry

of any judgment that is not supportéd by clear and convincing proof of “actual
malice.” O

@
466 U.S. at 510-11. This standard h@c’eﬁm adopted and applied in Texas. See Doubleday &

Co., Inc. v. Rogers, 674 S.W.2d @, 755 (Tex. 1984).
Actual malice may be@l rred from the relation of the parties, the circumstances

altending the publication, @terms of the publication itself, and from the defendant’s words

or acts before, at, or a@’lhe time of the communication.!* International & G.N.R. Co. v.

é&\@
O

( tinucd)

QS}.zd 564, 566 (Tex. 1981) (holding that naming the wrong person as a killer was a “mistake™
and not actual malice); Dun & Bradstreet, Inc. v. O'Neil, 456 S.W.2d 896, 900 (Tex. 1970)
(holding no evidence of actual malice where publisher admitted “I didn’t look at it, I’m afraid,
as carefully as I should,” because of ““an executive breathing down my neck™); El Paso Times,
Inc. v. Trexler, 447 S.W.2d 403, 406 (Tex 1969) (holding the complete failure to investigate
amounted to no cvidence of constitutional malice).

In Harte-Hanks, the Court also recognized that “a plaintiff is entitled to prove the defendant’s
. (continued...)
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Edmundson, 222 S.W. 181, 184 (Tex. Comm’n App.1920, holding approved); see also Frank
B. Hall & Co. v. Buck, 678 S.W.2d 612, 621 (Tex. App—llouston [14th Dist.] 1984, writ ref’d
n.r.e.) (holding that declarant’s knowledge of statement’s falsity or serious doubt about its 1ruth
can most casily be proved by circumstantial cvidence). Mere surmise or suspicion of malice
docs not carry the probative force necessary to form the basis of a legal in@;;nce of malice,
See Proctor & Gamble Mfg. Co. v. Hagler, 880 S.W.2d 123, 127 (Tex. A&% exarkana), writ
denied per curiam, 884 S.W.2d 771 (Tex. 1994). Circumstantial evi%ve must be sufficient
to permit the conclusion that the defendant entertained serious %&%s as to the truth of his
publication. See St. Amant, 390 U.S. at 731. Q\@
A court of appeals is not a fact finder. See Cain :’ @gm, 709 S.W.2d 175, 176 (Tex.

1986). Accordingly, a court of appeals may not pag@on the witnesses’ credibility or
substitute its judgment for that of the jury, even @ie evidence would clearly support a
different result. See Poolv. Ford Motor Co., 715 .2d 629, 634 (Tex. 1986). To cstablish

actual malice, it is not enough for the jury t@e]icve the defendant’s testimony, however.
See Gonzcales v. Hearst Corp., 930 S.W.2dé§, 277 (Tex. App.—Houston [14th Dist.] 1996,

no writ). In Harte-Hanks, the Unitcg g&cs Supreme Court cxamined the role of the jury's
credibility determinations in the df& review of actual malice, and stated, “[i]n determining
whether the constitutional stand has been satisfied, the reviewing court must consider the
factual record in full. Alt!/lD | éredibility detcrminations are reviewed under the clearly-
crroncous standard beca?b&gl‘?e trier of fact has had the ‘oppor_'tunity to observe the demeanor
of the witnesses,’ the r@gﬁng court must ‘examine for [itself] the statements in issue and the
circumstances undé&’hich they were made to see . . . whether they are of a character which
the principles @/Fimt Amendment . . . protect.” Harte-Hanks, 491 U.S. at 688 (citations

omitted). Thus, while we do not substitute our view of the witnesses’ credibility, we must

13 (...continued)

state of mind through circumstantial evidence, and it cannot be said that evidence concerning
motive or care never bears any relation to the actual malice inquiry.” 491 U.S. at 668 (citations
omitted). The Court warned, however, that “courts must be careful not to place too much
reliance on such factors.” Jd.
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consider all the evidence bearing on the circumstances under which the defamatory statements
were made when applying the actual malice test.
V. Was there Actual Malice?

In their sixth issue, appellants assert the trial court crred in rendering judgment that
Turner recover damages from them, and in refusing to render judgment n.o.vN\mat appellee take
nothing from them, because there is no clear and convincing evidence@support the jury’s
answer to question No. 3, finding the broadcasts were published Wi[h%{g%l malice. Afler our
independent review of the entire record, a discussion of evidcnce/?i@gﬁng on the issue of actual
malice follows. Specifically, we examine Turner’s attacks-on’ Dolcefino’s investigation,
Dolcefino’s credibility, Doleefino’s use of allegedly k:n false statements, Dolcefino’s
alleged recklessness, omission of other facts from the bt:o@asts, the purported cover-up of the
sourcc of the story and the reasons for the @(ﬁe to include comments from the
Hutchinson/McConn press conference in the sec@broadcast. This examination is made in
the context of evidence gleaned from the enti@ox‘d concerning appellants’ subjective belicf
in the truth of the statements in the broadés.

A. Defendants’ Testimony ) ©@

First, the evidence shows D ino’s supcriors — his news director, producer, and the

station’s general manager — e:%kssed their belief in the Turner/Foster story. They did not
- doubt Dolcefino or the inf&ré%on he reported.

Tom Doerr, the n&&f?iirector for KTRK at the time of the broadcasts, reviewed some
of the probate docurono %, talked to Clyde Wilson, and sat in on Dolcefino’s interview with
Turner. He testiﬁ@hm asked if he had any doubt whether he was “getting a straight story™
from Dolceﬁn@ut the source of the story, that he had “[n]Jone whatsoever.”™ Dolcefino told
Doerr he did not know who delivercd the probate documents to the station Wednesday
aflernoon. When asked whether Dolccfino’s “confidential source™ was responsible for getting
the documents to the station, Doerr replied, “[t]he documents were the documents. You know,
who brought those documents by, I don’t know.” Doerr further testificd that, in his opinion,

the broadcast implied Turner was a knowing participant in the insurance scheme, and “[i]Jn my
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gut T believed he was a knowing participant. But we were carcful to make sure that we
reported factually what we knew.” Dolcefino brought the first draft of the script by his house
Saturday afternoon and they edited it. “Part of my goal in performing that edit was to make
sure that what we said was factually true.” e acknowledged that at that time they had no
direct evidence that Turner was a knowing participant in the scam. _

James Masucci, the president a_nd general manager of KTR]&@ the time of the

broadcasts, testified Dolcefino and Doerr called him at home and rea ihe story to him on

Sunday afternoon before the broadcasts aired. He acknowledgi&@g%vas concerned because
of the potentially devastating effect on Turner’s campaign, bu both assured him the story
was “bonafide,” true, and could be substantiated. “Th ad me totally convinced that
everything was true they were about to do.” He had r/loi%owlcdge that anything was false.
He was concernced that the timing of the story was “l@{%or,” but determined it would be worse
to censor the news. e testified, “the people h@e right to know.” Ile made the “rather
unprecedented™ decision on December 2, 19 %} give Turner three minutes of unedited air
time before a scheduled debate with Lanieréanswcr the allegations in the broadcast. Masucci
also acknowledged Channel 13 was inv@@&d in a serious competition for ratings with the local

QO

CBS affiliate, Channel 11. &

Richard Longoria, KT Qxecutive producer, also testified at trial. He and Tom
Doerr assigned the story toﬁ[@:ﬂno. He acknowledged that all those working on the story
were concerned about it&%”f%ing and recognized it could have an effect on the upcoming
election. Ile tcsliﬁg@@v]e had checked it out. Wayne had worked very hard on it and
diligently, [hc] is a&y, very good rcporter. And our question was: Do we withhold this from
the public or c@ publish it and lct the public decide.” He stated there was no information
in the December 1 broadcast that he believed to be false, and he had no doubts about the truth
of the statements in the broadcasts. He stated that after viewing Dolcefino’s interview with
Turner on Thanksgiving morning, he belicved Tumer was not revealing all he knew about the

Foster matter. He also notcd Turner’s reactions were strange in that he expressed no shock at

learning for the first time that Foster was alive. He also found Thomas’ behavior suspicious.
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Ile appearcd to be untruthful in that “he was protesting too much,” and that “definitely
something was fishy.”

Longoria acknowledged that on Monday following the story, therc was “some
embarrassment™ that Channel 13 failed to air footage from the McConn/Hutchison press
confercnce. He blamed it on a “goof up” by Conway in that she did not inf%gn the producer
that the statements were on the tape. He testified Conway told Dolccﬁ@at the important
part of the ncws conference was Turner’s allegation that the story hadgg\ sn hand delivered by
the Lanier campaign, so that is what Channel 13 aired. The statig@g%rected the mistake and
aired the comments on the 6:00 p.m. news on Monday. oria asserted it made no
difference where the story came from as long as the facts c@i, “[a]nd they did and they

Q,

do.” / @\

v
Dolcefino testified he believed cach of the specific complained of statements was true

when he broadcast them and he did not know @%7 statement was false. He also did not

entertain any doubts, serious or othcrwise,@ their truth. Dolcefino’s testimony was

unequivocal: ©
Q:  Allright. Asageneral sition — and we’ll get into the spccifics here
in a moment — did yo e actual knowledge of the falsity of any fact
whether it relates t . Turner or anybody else in your December 1,

1991 broadcast at %, any way, shape or form?

A:  No,sir. AndI @d never put anything on T.V. that I thought was false
or even susp@d was false.

Q. Al righto.\@:\ﬁd you recklessly disrcgard the truth, that is did you in fact,
cntertain serious doubt about the truth of any of the facts that were on the
broa t that was broadcast on Channel 13 on December 1 of 19917

A: N@‘lr. Babcock. And from my standard you could take the word
Mous out of it because if I have any doubt at all, it doesn’t go on T.V.
because it’s — it ain’t no story worth that.



Apart from these assertions, Dolcefino’s other testimony was contradicted in several
arcas. raising an issue of credibility with the jury." According to Turner, it is obvious the jury
completcly disregarded all of Dolcefino’s testimony.

B. Turner’s Contentions

Turncr argucd at trial that Dolcefino did not simply “doubt the truth” %he story; rather,
he knowingly fabricated his central theme and most of the supportin @s. According to
Turner, Dolcefino then sought to cover-up his actions through d@ stion and deliberate
falsehood. Turner argucs that in this effort, Dolcefino displayed rig\gbggsﬁs disregard for the truth
or falsity of the broadcasts. @\

1. Alleged False Statecments . @\
Tumner contends appellants knowingly broadcaﬁt@se statements about him and that

these knowing falsehoods are evidence of actual mali@%lsity alone does not establish actual
malice, however. Even crroneous statements are @%@ctcd so that our Constitutional freedoms
of expression will have the *“*breathing space’@ﬁthey need . . .to survive.” New York Times,
376 U.S. at 271-72. é

Turner first cites to the statemeQn the broadcasts alleging Turner *“pursucd the estate
money.” Turner asserts Dolceﬁn&v there was no estate money because the estate had a
negative net worth. Turner clai;% olcefino knew that all insurance proceeds were payable
to specific named individ/g@@athcr than to the Foster estate, and that other attorneys
represented those bcncﬁegjes. For example, the court records in Dolcefino’s possession
before the broadcaslsos@@ed Neil Pickett represented Russell Reinders in his effort to collect,
and Joseph Hon‘ig@xd Carston Johannsen represented Clinton Foster. Turner neglected to

\B@

Indeed, Dolcefino made personal attacks against Turner’s counsel and was referred to by the
trial judpe, outside the jury's presence, as “the witness from Hell.”
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mention in his bricf, however, that he represented Dwight Thomas, one of the life insurance
beneficiaries, in his efforts to collect the insurance procceds. '

We fail 10 see how the questioned statement about Turner’s attempts to collect on the
life insurance policies can support actual malice when it is substantially true. On July 22, 1986,
Turner sent letters to eight insurance companies notifying them of Fo%;js “death™ and
requesting that all insurance claim forms be sent to him.'® In Octobex/‘g 986, Turner sent the
Coast Guard’s report, in lieu of a death certificate, to the life insur&g\:’eycompanics. Tumer
testificd he was hopeful that “at the appropriate time” the insurersavould pay based upon the
Coast Guard’s report. Union Central Life Insurance Company’ @onne Lamb testified Turner
altempted to cause Union Central to pay $300,000 in insgr@se proccceds to the Foster cstate.
AIG Insurance Company’s Robert Gamble testified A/ ceived three letters from Turner
demanding payment under AIG's policy. Even @ﬁi? he was disqualified as thc estate’s
attorney, an attorney in Turner’s office, Rosemari@rse, “on behalf of Sylvester Turner.” sent
insurance claim forms to Carolina Central @ to AIG. Turner admitted Morse had his
authority to send the claim forms. é

We likewise find no merit in I@ér's contention that the statement is false and made
with malice because insurance pr( s arc non-probatc and, therefore, not part of Foster's
“cstate.” Whether the funds we% p/robale or non-probate does not change the import of the
statement to the average vi/g@of the broadcast. Technical crrors in legal nomenclature do

not causc a statement tm@ lse. See Seymour v. A. S. Abell Co., 557 F. Supp. 951, 956 (D.
o@D
Y

In addition, Dolcefino may have doubted Turner’s disclaimers about his involvement in the
@: case because Turner denied knowing about the existence of the insurance policics when

rafted Foster's will, yct his deposition showed he had been involved in changing the
insurance beneficiarics to the trust created in the will. )

15

Foster had life insurance policies with Prudential Insurance Company, Union Central Life
Insurance Company (three policies), National Western Life Insurance Company, AlG Insurance
Company, Carolina Central Insurance Company, Gulf Atlantic Lifc Insurance Company, and
Association Life Insurance Company. In addition, Foster applied for a $1 million policy with
GEICO, but the policy was not issucd because Foster did not complete the required physical
examination before his disappearance.
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Md. 1983)."7 Moreover, it is undisputed that $800,000 of the Union Central insurance
proceeds were payable to the testamentary trust.under Foster’s will and, therefore, as Foster's
probate expert agreed, the funds clearly were part of Foster’s probate estatc. Thus, even though
Turner contends the cstate was insolvent, and records showed it was over $300,000 in debt, the
$800.000 insurance proceeds payable to the testamentary trust would be %pf the probate
estate, leaving a substantial positive balance, ﬁ\@

In addition, the statements in the broadcast also referred to Tugzééfvs cfforts to get “the
millions in insurance money rcleased.” Turner contends the bm{%%sgts erroneously referred
10 $6.2 million in insurance, when there was actually only $1.7 million in potential
benefits payable.!® Tumer conceded that whatever lheQ mount of insurance, “a scam is a
scam.” Insurance fraud of $1.7 million is no less defam?%@ than $6.5 million. Discrepancies
as to details, such as the amount of money alleged @i’ave been stolen, do not demonstrate
falsity for defamation purposes, much less acr@malice. See Downer v. Amalgamated
Meatcutters & Butcher Workmen, 550 S.W .2 (Tex. Civ. App.—Dallas 1977, writ ref'd
n.r.e.) (affiring summary judgment wb@e defendant published statement that plaintiff
embezzled $2,187.77 instead of SS40.Z3@@0H I¥orth Press Co. v. Davis, 96 S.W.2d 416 (Tex.
Civ. App.—TFort Worth 1936, wri } (charge that plaintiff wasted $80,000 of taxpayers'
money held to be substantially t%e,/cvcn though actual amount was only $17,000).

The evidence at lriali?f @l largcly in Tumer’s own testimony, established that Turner
pursued the estate mone/&gﬁzr “significant evidence of a possible scam had surfaced.” For

example, Foster signed@@ will three days before his disappearance. His body was not found,

Q

T
For the same reason, Dolcefino’s incorrect reference to Thomas as the “administrator” of the
estate, rather than its executor, is no evidence of actual malice, The avecrage person would
discern no difference between the terms. Even Tumer referred to Thomas as the

“administrator,” both in his interview with Dolcefino and at his 8:00 p.m., press conference.

In addition to the approximately $1.7 million in life insurance policics, there was the $1 million
GEICO policy that was not issued and numerous credit life insurance policies on various
vehicles.
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despite an extensive Coast Guard scarch. Foster, a thirty year old single man, had multiple life
insurance policies, most of which were taken out in the months before his disappearance. He
had also applied for an emergency passport shortly before his “‘death.” Foster had purchased
three cars with credit life insurance before his disappearance. Foster was under indictment in
both HHouston and Las Vegas, and he was scheduled for trial on June 23, l%g, the day after
he disappeared. On June 18, 1986, he promiscd Agent Bly he would tl./ljm@ﬁmself in the next
day, but instead he signed his will in Turner’s office and left on the “fatal” boat trip. Turner
admitted these facts “raised legitimate questions.” He also admil@g% continucd to advocate
in the probate proceeding that Foster was dead, despite these cious circumstances.

Turner also cites to other examples where certain it%ments in the broadcast were not
literally true in every respect, and he contends Dolceﬁn% ;@ﬁucd at trial that he knew of these
mistakes before the broadcasts. First, Turner attacl@i’c statements concerning the drawing
and executing of Foster’s will. “And in June of@% year [1986], Turner drew up a will for
Foster; the timing interesting,” The date is c@t. Turner testified, “we started working on
it in May, completed it in June.” The statéﬁ:nt, “the timing interesting,” is clcarly opinion,
rather than an assertion of fact; it is(> (@@ protected by our state constitution. See Carr v.
Brasher, 776 S.W.2d 567, 570 (T&S%. 19

Turner takes issue with th ol/lowing statements: “On June 19th, Foster rushed to sign
the will in Turner’s office. ;Lu@i!nd, nine days after the indictment, three days afler drawing
up the will, Foster suppos&glyv falls off the boat in another boat’s wake and drowns.™ It is not
disputed that Foster si e his will on June 19th, and the statcment that he “rushed” to do so
is not defamatory é)%%lmer. In any event, it is a fair charactcrization. Foster had promised
Agent Bly that \'i)uld turn himself in, and was facing trial. 1Ie'spent the night of June 18
at the home of Jon Nelson, who testified Foster was very upsct, panicked about the prospect
of prison, and was “desperate™ on the moming of June 19th. The second statement also is not

actionable by Turner because it is not “of and concerning” him. See Holly v. Cannady, 669

19 As noted carlicr, the Texas Constitution specifically protects opinion. See n.11, supra.
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S.W.2d 381, 383 (Tex. App.—Dallas 1984, no writ). It appears to refer to the action by Foster
in “drawing up his will™ before the boating accident. .The depositions taken in the probate
procceding, at which Turner was present, contained numerous references to Junc 19th as the
date the will was “drawn up.” Turner did not object to this characterization. Accordingly,
Dolcefino would have no reason to doubt that the will was drawn up on J ur&lﬁth, three days
before Foster’s disappearance, as he reported. In addition, an expert \\/@@Ss, former probate
Judge Ashmore, testified the words “signing”™ and “drawing up”™ ca%v uscd synonymously
when referring to the execution of a will. Q&%@

Next, Turner complains the following statement was 'n to Dolcefino to be false
when he made it: “Turncr also tried to block the qucstiorii%@:%fcmale friend of Foster's in
this case, Christina Batura, a woman promised a sl}%@%f moncy in the will.” At trial,
Dolcefino first testified this statement referred to Tm@‘s reluctance to produce Batura for her
deposition. He then admitted Turner had not blo the deposition, but asserted Turner had
impeded the Secret Service's efforts to questi@lum. Even if we disregard Dolcefino's self-
contradictory testimony, as the jury must @ve done, there is other evidence in the record to
support a belief that Turner may have @@mpted to impede Batura’s questioning,.

Agent Bly testificd Turner ced Batura’s questioning by telling the Secret Scrvice
she did not want to take a poly%pﬁ or that Turner would advisc her not to take it. Colwell
confirmed Turner blockeqj @ucslioning of Batura by refusing to cooperate with Bly’s
attempts to interview hcfng%mer knew Batura had moved to Seattle in 1987, but he did not
tell Bly where sheg@j@whcn Bly attempted to find her. Turner also filed answers to
interrogatories in t@obate case listing Batura’s address as Houston when he knew she was
living in Seal@@n/d he knew the Sccret Service wanted to have her take a polygraph test.
Secret Service Agent Walsh opined that the failure of an attorney to inform the Sccret Service
of Batura’s location would be “blocking™ the questioning of a witness.

Turner asserts the statement in the broadcasts that the probate judge “removed him from

the casc over Tumer's protests, citing conflicts of interest™ is also false and was known to be

false when made. Docefino admitted the order signed by Judge Hutchison did not “cite
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conflicts of intercst.” Turner's probate expert, Judy Lenox, testified it was “falsc” that the
probate judge cited conflicts of interest. Her testimony, however, is contradicted by the
undisputed documents. The Motion to Disqualify Counsel, which was granted, sought
Turner's removal because he would be needed to testify as a fact witness. Thus, the grounds
for the motion were that there was a conflict of interest betwcen serving asan attorncy and
testifying as a witness. Furthermore, even if Dolcefino made a techmca@or in interpreting
the withdrawal order, such an error does not constitute a knowing fal& N See Gonzales, 930
S.W.2d at 277 (holding that “a mistake or error in judgment is no%@ugh for actual malice).
Finally, Turner contends actual malice is shown by the of Dolcefino’s statement
questioning whether Turner had been “duped by overwhelmir @ evidence and at least two legal
clients with close ties to one of his closest friends.” Th@s was the “close friend,” and the
two purported clients were Foster and Batura. Tur@ argued the statement is not accurate
because it “indicates that there are two legal che&m?l only representcd one.” Turner asscrts
Dolcefino admitted he knew before Decembe@m that Turner did not represent Christina
Batura. Appellants, on the other hand, né’l the statement is substantially true. There is
evidence that Dolcefino had ample @@on to believe Turner represented Batura when
Dolcclino made the questioned stat t. First, Jay Bly told Dolcefino that Turner represented
Batura. Liz Colwell also tcstlﬁe at the statement was true, During her probate deposition,
Batura acknowledged she s e@<several hours going over the Foster matter with Tumner before
her deposition. She als% stificd in her deposition that Turncr was “acting as my attorney
today.” Aficra confgr@eu conducted off the record, however, she testificd that even though
Tumer had coordi hc,r coming to the deposition, there was no attorncy-client relationship
between them,i\;@ler evidence also indicated Turner acted on Batura’s bchalf. For example,
Turner appeared at a sequestration action to oppose sequestration of Foster’s hair salon

cquipment in Batura's possession. Jefl Kaiser, an attomney for First City Bank, testificd Batura

20
Judy Lenox, Tumner's probate expert acknowledged that it would have been inappropriate for
Tumner to represent Batura, one of the beneficiaries of Foster’s will, while he represented
Thomas as the exccutor.
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referred him to Tumer in his efforts to scquester the equipment. In the sequestration
proceeding, Turner represented to the court that Foster had *“plenty of life insurance,” and the
court denied the sequestration, leaving the property in Batura’s possession.

Morcover, Turner acknowlcdged at trial that it would be accurate to say he was duped
by one legal client rather than two. Thus, the statement is substantially true %not actionable.
A vartance such as the number of clients who acted to mislead Tumcn@y be disregarded.
Being duped by two legal clients is certainly no more damaging to one;fg@putalion in the mind
of the average listener than the “truth,” that Turncr was duped by c/gi@gl%ent. See Mcllvain, 794
S.W.2d at 14, 15. Bccause the statement is substantially ,it-cannot form the basis for a
finding of actual malice. Furthermore, even if Dolccﬁnc! @gmwledged that Batura was not
Turner’s “clicnt” in the strict legal sensc, to the average @on, it would appcar that he acted
on her behalf. @ :

In conclusion, we find no clear and com@%’fng evidence that appellants knowingly
broadcast false statements about Turner. §
2. Reckless Disregard O

Turner also asserts Dolcefino acted with reckless disregard for the truth or falsity of the
statements in the broadcasts. To s@ia finding of actual malice, Turner had the burden to
provide clear and convincing % ence that Dolcefino not only demonstrated a reckless
disregard for the truth or ﬁg iiy-of the statements in the broadcasts, but also that he “in fact
entertained serious doubts\ag\% the truth of his publications.” St. Amant, 390 U.S. at 731. The
Supreme Court has rg\oc@@lzcd that this standard may result in cases of harm to reputation that

cannot be redresse§

Conce@ the reckless disrcgard standard may permit recovery in fewer
situations than would a rule that publishers must satisfy the standard of the
reascnable man or the prudent publisher. But New York Times and succeeding
cases have emphasized that the stake of the pcople in public business and the
conduct of public officials is so great that neither the defense of truth nor the
standard of ordinary care would protect against self-censorship and thus
adequately implement First Amendment policies.
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Id at 731-32.
a. Dolcefino’s Investigation .

Turner challenges the thoroughness of Dolcefino’s investigation. Indeed, Turner
repcatedly asserts in his brief that Dolcefino was personally aware that his central premise was
false. It is well settled that failure to investigate amounts to negligence and{ges not establish
actual malice. See St. .4mant, 390 U.S. at 731, 733. Because the actu/g&@n ice standard is a
subjective one, the Court in Harte-Hanks wrote that the evidence mu& sufficient to permit
the conclusion that the defendant actually had a “high degree cgi@@arcncss of . . . probable
falsity.” 491 U.S. at 688. As a result, the failure to investi fore reporting allegations,
even when a reasonably prudent person would have dgn@o, is not suflicicnt to establish
reckless disregard. See id. The evidence in the reci%@eveals, however, that Dolcefino
investigated the case. That Dolcefino believed m@ truth of the published statements is
demonstrated by corroborating evidence he uncc&@cd during the investigation.

Dolcefino testified he spent twelve t@cn hours a day from Wednesday morning,
November 27, 1991, until Sunday, Dccem%%l, 1991, investigating the story. Over those four
days, he interviewed over thirly peopIQe reviewed approximately 500 pages of probate court
records. Many of the details of %{@no‘s investigation have been recited in the previous
discussion of the facts and need % be repeated here. For each complained of statement in the
broadcast, Dolcefino asscnc@ had cither a documentary source, a human source, or both.

7
He confirmed cvery one&gﬁ%e complained of statements with Elizabeth Colwell, the court-
appointed investi gal@o@i@
N

A
=1 @

mer criticizes Dolcefino’s sources because they did not directly link Turner to the insurance
scam. Dolcefino’s primary sources for the statements in the broadcasts, apart from the probate
documents, were Bill Elliott and Liz Colwell. Elliott had been hired by Turner's wife, Cheryl,
in conncction with the couple’s marital problems. Elliott also had employed Colwell when she
investigated Foster's disappearance. Although he knew of no evidence linking Turner to the
Foster scheme, he believed Turner was involved. Turncer criticizes Dolcefino’s reliance on
Colwell’s confirmation because he only spoke to Colwell twice on the phone. The first call
lasted five to ten minutcs, and the second call was “very short, very minor.,” Colwell also
acknowledged she had no proof, but had a “feeling” that Turner was involved.
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Based on our revicw of the entire record, we hold that such evidence is sufficicntly
probative to negate a jury finding of actual malice. It is our duty, “as cxpositors of the
Constitution, . . . [to] independently decide whether the evidence in the record is sufficient to
cross the constitutional threshold that bars the entry of any judgment that is not supported by
clear and convincing proof of ‘actual malice.”” See Harte-Hanks, 491 U. S%Lt 686 (quoting
Bose Corp., 466 U.S. at 511). C}@

b. Decliberate Avoidance of Contradictory Facts

The United States Supreme Court wrote in Harte—fianlc.s'gh%j2 [a]lthough failure to
investigate will not alone support a finding of actual malice, oseful avoidance of the
truth is in a different category.” 491 U.S. at 692 (citation o @Tm& cites, as further
evidence of Dolcefino’s reckless disregard, facts Dolceﬁn@e\mtted from the broadcasts. For
example. Dolcefino did not include in his story the l@ at the Coast Guard had concluded
Foster was “lost at sea.” He also failed to ment urner had been disqualificd from the
probate case for three years before the judge ﬁx@declm‘ed Foster dead. Turner relics heavily
on appellants’ efforts to conceal the source @ae story as cvidence of deliberate avoidance of
the truth. Turncr characterizes the faill@o include the statements made by Hutchison and
McConn at the press conference as \eﬁno‘s decision to avoid the truth which constitutes
evidence of Dolcefino’s reckless ss.

(1) The Cover-Up Q

Turner made much&%ﬁ?e fact the evidence indicated Dolcefino purposcly excluded the
comments of Hutchlos@d McConn in the 10:00 p.m. broadcast, and then blamed the
exclusion on anotherreporter’s “goof up.™ Much of the evidence cited to support actual malicc
includes the ac@? (;f KTRK and Dolcefino afier the broadcasts. The emphasis at trial was
on the effort to conceal the source of the story and that there were political motivations behind
it. Both the omission of the press conference and the source of the story are part of what

‘Turner refers to as Channel 13's “cover-up.”
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(i) The Story’s Source

Mauch of the testimony at trial concerned.the soutce for the story. Dolcefino attempted
to conceal that one of the sources of his information was conncected to the Lanier campaign.
Peary Perry did not recall furnishing any information to Dolcefino. Clyde Wilson testificd that
he initiated the story. Wilson could not recall who at the Turner camp hadQ%Lgen him the tip.
He eventually gave the name of Edwin Lewis, who later testified and (/1_\/ any knowledge
of the information or that he had worked on the Turner campaign.?% ra Fryer confirmed
Wilson called her at home Tuesday evening with the tip, which @&%rwarded to Dolcefino.
Wilson did not recall giving Frycr Peary Perry’s name, but @@\\'ledged that if she said he
did, he must have. Fryer confirmed Wilson gave her bol}: P r*s name and the name of Bill
Elliott as persons who could be contacted for addition%@'onnalion.

Turner incorrectly argues that Dolcefino lic@?en he denied Perry was “his initial
source.” The testimony confirms that Clyde Wil@%was the original source. Even assuming
Peary Perry was the “initial™ source for the broadeasts and was motivated by a strong political .
bias against Turner, that amounts to noéidence of actual malice, let alone clear and
convincing evidence. Political motiga@@i docs not equate with knowing or reckless falsity.
Indeed, “a newspaper’s motive in ishing a story — whether to promote an opponent’s
candidacy or o increase its circu tion — cannot provide a sufficicnt basis for finding actual

‘malice.” Harte-Hanks, 491/3 Sat 6635; see also Rueber v. Food Chem. News, Inc., 925 F.2d
703, 715 (+4th Cir. 199/]§(f§zktual malice cannot be proven simply because a source of
information might alosgégc provided the information to further the source’s sclf-interest.”).
In addition, Dolce s review of over 500 pages of probate records cannot be dismissed
simply bccaus@@e/ documents may have been fumished by Peary Perry. It is undisputed that

these documents were authentic public records. We conclude appellants’ efforts to conceal

)

-

Turner acknowledged at trial and before this court that Dolcefino received the probate
documents on Wednesday afternoon, November 27, 1991, About twenty pages of these records
bear a file stamp date of December 16, 1991, but the record indicates that thesc are certified

(continued...)
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the source of the story, although deceptive and probably inflammatory 1o the jury, do not
constitule clear and convincing evidence that Dolcefino entertained serious doubts as to the
truth of the broadcasts.
(ii) The Hutchison/McConn Press Conference

Turner contends that evidence that Dolcefino personally chose not to broadcast the
statements by McConn and Hutchinson during the 10:00 p.m. broadcfg@was probably the
most compelling cvidence of his recklessness offcred at trial.,” He r%\’ on the testimony of
Mary Ellen Conway to the effect that Dolcefino was “well a\gié& of the Hutchison and
McConn statements, and that Dolcefino omitted their commenits-because the two men never
rcturncd his telephone calls. Even if we assume this testimony is true, the omission of the
Hutchison and McConn statements cannot as a matter o% l;é}support a finding of actual malice.

Mary Ellen Conway testified Doerr told her t@i'er Turner’s news conference and get
a thirty-second sound bitc with Turner’s rcacti@@o the 5:30 p.m. broadcast. She took a
camecrawoman with her and took copious not@c returned to the station between 9:00 and
9:15. She conceded she did not exactly d@kl‘ Dolcefino because she was pressed for time,
but she left her notes and vidcotape \\;it@m. Conway showed her notes to Faith Dalusio, the
segment’s producer, and while she \spcaking with Dalusio, Dolcefino walked up to them.
She testified she did not go over f notes with Dalusio or Rebecea Nieto, the news producer.
Conway later asscrted she /;é@surc she told Dolcefino about the Hutchison and McConn
statements at the press cc:(%g‘é?'ence. Conway testified that whcq she heard Turner blame the
story on the Lanicr g@igu, she wanted to hurry to get a comment from the Lanier camp.
Afler leaving her p§ conference notes with Dolcefino, Conway left immediately for Lanicr
headquarters, @?ﬂéﬂ a statcment from Craig Varoga, Lanier’s campaign manager, and rushed
back to the station, arriving just before the beginning of the 10:00 p.m. news. Conway testified
she had no involvement in writing the script for any part of the story that aired at 10 p.m. She

testified she did exactly what she was supposced to do and denied she had “goofed up.”

(...continued)
copies of the same records reviewed before the broadcast on December 1.
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Even if we take Conway's testimony as true, as the jury must have done, Dolcefino’s
omission of the statcments, cven if deliberate, does not support the conclusion that Dolcefino
entertained scrious doubts as to the truth of his broadca_sts. Moreover, in assessing actual
malice, it is the publisher’s state of mind “at the time of publication” that is determinative.
Bose, 466 U.S. at 498. Therefore, the Hutchison and McConn statcmcnls%gadc at a press
conference at 8:00 p.m., cannot support a finding of actual malice with res@t 10 the 5:30 p.m.
broadcast. They likewise do not provide clear and convincing cvidcn%@ actual malice as to
the 10:00 p.m. broadcast. The Hutchison and McConn commeng@%ﬁ not refute any specific
statements in the broadcasts and, in particular, they did not any statements that Turncr
claims are libelous. Neither ITutchison nor McConn saw 1510 p.m. broadcast, and they did
not offer any facts to refute the specific challenged stalccr(lg@s in the broadcast. See Howell v.
Hecht, 821 S.W.2d 627, 631 (Tex. App. — Dallas 1@, writ denied) (holding there was no
evidence of actual malice when a story was repub@@d after the plaintiff denicd the story but
failed to “state with specificity any facts™ whic@ﬁuld inform the defendant that the statements
made were false). McConn stated he was @re as a lawyer tonight, at Mr. Turner's request,
to explain my perceptions of the caseo.”g stated Turner’s conduct in the probate case “was
not other than professional,” altho \7prefaccd his remark by saying, “[t]he issue that I was
handling was whether Mr. Fosté%}vas dead or not and 1 was not focusing on Mr. Turner’s
conduct.” McConn also ;@?d he did not believe Turner did anything dishonest or
inappropriate “or had any%v to do with any scheme that Mr. Foster might have cooked up.”
McConn did not testj y @trial.

é%\
&

Dolcefino had seen documents in the probate files showing McConn atiempted to take Turner’s
deposition in the probate case, citing the “crime/fraud™ exception to the attorney client privilege
as one of the rcasons such testimony was permissible. See TEX. R. EVID. 503(d)(1). McConn
argued to the court, “any conversation between Foster and his attorneys regarding his intent to
stage his disappearance would not be privileged. Conversations relating to the commission of
a future crime are not covered by the attorncy/client privilege.” McConn did not go so far as
to accuse Tumer of wrongdoing, however.
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Judge Hutchison also stated at the press conference that Turner’s conduct in his court
had becn “very professional™ and declared “this is a fairly ridiculous allegation” against Tumner.
He acknowledged at trial, however, that when he made these statements, he had not seen the
5:30 p.m. broadcast and knew only what he had been told by Turner conceming its contents.

There is no evidence the statcments in the press conference causqxcLDolceﬁno to
entertain serious doubts about the truth of the complained of statemen@ Therefore, the
omission of the McConn and Hutchison statements is not evidence, @f‘?ctual malice. See
Brown v, Herald Co., 698 F.2d 949, 951 (9th Cir. 1983) (holdingﬂ@c%avorable information
about plaintiff, reviewed by defendant, but omitted from a bro cast does “not reach the level
of malice required by New York Times™). Evenifthe comm::tchison and McConn had
directly challenged the truth of any of the alleged dcfama}(e@statemcnts in the broadcasts, they
would be legally insufficicnt to constitute evidence @ctual malice. Id.; Speer v. Ottaway
Newspapers, Inc., 828 F.2d 475 (8th Cir. 1987&@sregarding source who claimed other
source’s version was a “pack of lies” is not act@ﬁalice). As the Fifth Circuit has observed:

While verification of the facts reréhs an important reporting standard, a
reporier, without a “high degree of@varcness of their probable falsity,” may rely

on statcments made by a single:séurce even though they reflect only one side of
the storv without fear of lib secution by a pubtlic official.
N

New York Times Co. v. Connor, F.2d 567, 576 (5th Cir. 1966); see also Timers Mirror Co.
v. Harden, 628 S.W.2d 859 8 Tex. App.—Eastland 1982, writ ref’d n.r.e.).

The emphasis onQ@allcged “cover-up” is misplaced. Dolcefino was free to rely on and
to believe his origin rces. See Speer, 828 F.2d at 478 (“A publisher’s failure accurately
to gucss which o conflicting accounts a jury might later belicve does not demonstrate
actual ma.lice."g'hc United States Supreme Court has rejected the inference of actual malice
where a witness, although his testimony was not credible, “refused to admit [his mistake] and
steadfastly attempted to maintain that no mistake had been made — that the inaccurate was
accurate.” Bose, 466 U.S. at 512. This evidence more appropriately addresses the issue of

common law malice, which is quite distinct from actual malice required to support a libel
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action. “The phrase *actual malice” is unfortunately confissing in that it has nothing to do with
bad motive or ill will.” Harte-Hanks, 491 U.S. at 666 n.7.(citing Rosenbloom v. Metromedia,
Inc., 403 U.S. 29, 52, n.18 (1971) (Brennan, 1.)).

C. The Role of Editorial Control and Judgment

The exercise of editorial judgment to omit information favorable to %;plnintiﬂ' is no
cvidence of actual malice. See, e.g., Peter Scalamandre & Sons, Inc. 2 oman, 113 F.3d
556, 563 (5th Cir. 1997) (*TV Nation was entitled to cdit the tape it $ %fplo fit into the short
time frame allotted to the sludge segment™). A publication may p tray a person in a negative
manner without liability because there is no legal obligation to @%ﬁ a “balanced view.” Perk
v. Reader's Digest Ass'n, Inc., 931 F.2d 408, 412 (61h Cif. 1 ).

In Miami Herald Publishing Co. v. Tornillo, the %%@aper published a political attack
on the plaintiff, 418 U.S. 241, 243 (1974). The Unite@htcs Supreme Court held the plaintiff
had no right to use a state law to require the paper t@lish arcply, and that a statute requiring
the publisher to provide balanced coverage \\@E?nconstituﬁonal. See id. at 258. Undcr the
statute, ““political and electoral coverage wo@> be blunted or reduced.” Jd. at 257. The Court
noted “there is practically universal agre@&m that a major purpose of [the First] Amendment

QO

wils to protect the free discussion o £ \mmental affairs. This of course includes discussion
of candidates . . ..” Id. (citing Mills v Alabama, 384 U.S. 214, 218 (1966)). The Court also
recognized that "‘[a] rcsponsi/lglé?écss is an undoubtedly desirable goal, but press responsibility
is not mandated by the C/%gﬁ%ulion and like many other virtues it cannot be legislated.” Id.

The New Yorkf WOS rule creates a “constitutional zonc of protection” for crrors of fact
causcd by negligen@cognizing that factual errors may occur in reporting without imposing
liability on a m@%éfendant. See Time, Inc. v. Pape, 401 U.S. 279, 291 (1970). In New York
Times, the United States Supreme Court wrote:

A rule compelling the critic of official conduct to guarantee the truth of all his
factual assertions — and to do so on pain of libel judgments virtually unlimited
in amount — leads to . . . ‘self -ccnsorship.” Allowance of the defense of truth,
with the burden of proving it on the defendant, does not mean that only false
speech will be deterred. Even courts accepting this defense as an adequate
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safeguard have recognized the difficultics of adducing legal proofs that the

alleged libel was true in all its factual particulars. . . . Under such a rule, would-

be critics of official conduct may be deterred from voicing their criticism, even

though it is believed to be true and even though it is in fact true, because of .

doubt whether it can be proved in court or fear of the expense of having to do so.

376 U.S. at 279. A mcdia defendant who “maintains a standard of carc%ugh as to avoid

knowing falsehood or reckless disregard of the truth is thereby given assgjl@b that those errors

that nonetheless occur will not lay him open to an indeterminable ﬁxérg\’lal liability.” Pape,
O

401 U.S. at 291. _ 9&%\

Courts recognize the media is not required to include at@%ﬂal facts in its coverage that
may cast a public figurc in a more favorable light, See Torn%, 18 U.S. at 258 (*[T]he choice
of material to go into a newspapecr, and the decisions r/n@ as to limitations on the sizc and

Q%
content of the paper, and treatment of public issu@hd public officials—whether fair or
unfair—constitutes the exercise of an cditorial con@@nnd judgment.”); Machleder v. Diaz, 801
F.2d 46, 53 (2d Cir.1986) ("[A] rule that woul@d a media defendant liable for broadcasting
truthful statements and action because it fm’@to include additional facts that might have cast
the plaintiff in a more favorable or balm@ light . . . violatcs the First Amendment.”); see also
A.H. Belo Corp. v. Rayzor, 644 8. Q@l’ 85 (Tex. App.—Fort Worth 1982, writ ref’d n.r.c.)
(holding there was no actual m ice as a matter of law where reporter interviewed several
Pl@ff who provided a conflicting version of events).

sources, one of whom was g‘)
Qal malice has not been shown by appellants’ failure to include

We conclude lhag(&
other facts in their re ort that may have cast Turner in a more positive light. Nor docs the
evidence concemin@:lceﬁno’s investigation or the alleged cover-up rise to the level of clear
and convincin@@énce of reckless disregard for the truth of the statements in the broadcasts.
D. Comparison with Harte-Hanks

Turner contends Harte-Hanks is controlling and asserts he “mirrored™ his case after the
Unitcd States Supreme Court’s decision. We find significant differences between Harte-Hanks

and this casc, however.
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This case does not present the same indicia of actual malice as were present in Harve-
Hanks. First of all, it is important to note that the newspaper in Harte-Hanks relied on a single
source, Alice Thompson, who charged that Connaughton, a candidate for judicial ofTice; had
used “dirty tricks,” offered bribes, and suborned perjury. See Connaughton v. Harte-Hanks
Communications, Inc., 842 F.2d 825, 832 (6th Cir. 1988). The newspaper ng Thompson
was disgruntled and vindictive, had a criminal background, had un;dje_@one “psychiatric
treatment for emotional instability and mental problems,” had refused apo graph examination,
and she had reported her charges to the local police who had rcfuse@gt)ake action. Jd. at 831-
32. The story had becn denied not only by Connaughton, b {1@0 by five other witnesses
before it was published. The most serious charge made QbO ompson was not only highly
improbable, but also inconsistent with other facts well lv/%@m to the defendants, including a
taped interview with Connaughton in which he un@lguously denicd each allegation of
wrongful conduct. The defendants did not listen @1 important taped interview with a key
witness. nor did they attempt to interview he@ cases involving allegations made by third
partics, “recklessncss may be found where@rc are obvious reasons 1o doubt the veracity of
the informant or the accuracy of his rcgc@?’ 491 U.S. at 688, In upholding the jury’s finding

of actual malice, the Court in Hart iks relied on the newspaper’s failure to interview the

-
key witness or listen to the tape rc\ggr{ied interview, even though there was reason to doubt the

“informant’s veracity, to t'mg ufficient evidence of an intent to avoid the truth to satisfy the
New York Times slandacf;g ?d at 692-93. The Court found it likely that the defendant’s
inaction was a pmdugt@ga deliberate decision not 1o acquire knowledge of facts that might
confirm the proba Isity of [the] charges.” Id. at 692.

In this @?,/m contrast to specific charges of wrongdoing as in Harte-Hanks, the
broadeasts did not accuse Turner of being directly involved in the life insurance scam. Instead,
the story raised questions about the suspicious circumstances of Foster’s “death” and how
much Turner knew, as well as questioning Turner’s choice of business and personal associates.

Also in contrast to Harte-Hanks, Dolcefino investigated the story before running it, and

he did not avoid certain witnesses. Dolcefino did not avoid Turner; he interviewed him
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extensively, and he repeatedly asked Turner's press secretary for denials and contradictory
evidence. In his interview the Friday before the broadcast, Dolcefino stated, “I want to give
vou the opportunity to deny in the strongest terms as you want to the suggestions. that.were
made that either you knew about it beforchand or you found out about it later, yct you still
pursued it because you were trying to help your friend Thomas get ahold of a&g&y million dollar
estate. I'm not accusing you of it, I want to give you the opportunity tg@ond to it in any
way you want to.” Tumner replicd, “[tJhat’s not even funny. Anybo%%Qt knows mc knows
that’s not in my nature.”® His concluding remarks to Dolce{@ygﬁ were included in the
broadcast: “if the fact is the man is alive the man ought to be vith and anyone else who
participated in this whole charade should be dealt with in :h@itnctest and scverest of terms.™
Dolcefino repeatedly requested factual information to refg@xe statements in the story and was
given none. Insicad, Turner’s own press secretary %cd Turner merely “laughed™ when
asked for responsive documents, because there w@oﬂling to give.”

Even if we assume Dolcefino knew Pe@ked for the Lanier campaign, and thus, had
a political motivation to spread negative pu@ily about Turner, Dolcefino did not rely solely
on Perry. Far from it— he inlerviewe:i @‘mrous parties and reviewed hundreds of pages of
documentary evidence before he r cd the story. These probate court records, which
included Turner’s deposition, pl%ldéd Dolcefino with a “complete picture™ of the probatc
proceedings, according to a ts’ probate expert. One of Dolcefino’s primary sources,

Colwell, investigated the& er for almost two years. The fact that Colwell’s conversations

D
. O

e

In both Harte-Hanks and Curtis Publishing Co. v. Butis, the defendants had statements from
the plaintiffs prior to publication that the account to be published was untrue. See 491 U.S. at
691-93 n.39 (citing Chief Justice Warren’s concurring opinion in Butts, 388 U.S. 130, 169-70
(1967)). Turner’s responsc did not import to Dolcefino any knowledge of the falsity of the

proposed publication.
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with Dolcefino may have been brief does not refute her testimony that she confirmed the truth
of cach statement in the broadcasts. ™

In Harte-Hanks, the charges were highly improbable. Here, in contrast, there had been
several items in the news that would tend to raise questions about Turner’s qualifications and
ability to serve as Houston’s mayor. As the runoff election approached, Turner%ejgan 1o attract
greater scrutiny by the press. Articles in the Houston newspapers reporte against Turner
for insurance fraoud, in which it was alleged that Turner, while q&tj as an attorney,
“misrepresented a client’s fire insurance claim.” The case was sche 1@ to go to trial shortly
afier the runoff election.”® Newspapers also reported that Tul@i@d failed to rcpay student
loans to Harvard Law School and the University of Houston, and that Harvard had obtained
a default judgment against him for $8,439.77. Turner @ had a history of many other
delinquent bills, including the failure to pay State Bar @@, causing his membership to lapse.
The Houston Post reported a bad check charge, and %@d that Turner “disregarded notices that
a criminal charge had been filed against him causing a warrant to be issucd for his arrest.”™

All of these questionable charges ag@t Turner, together with the lack of credibility
shown by both Turncr and Thomas in l@e@%tewiews with Dolcefino, would have supported
Dolcefino’s belief in the validity o “oster scheme allegations rather than to doubt their
truth. In addition, Dolcefino based \fs story on reliable information from trustworthy sources,
which were primarily the cogjﬂéggords, a Sceret Service agent, and the official probate court
investigator. This court hax\g cted a claim of fabrication on far less evidence to support the

o (,7) - v, s ]
accuracy of the report, @@ Gonzales, 930 S.W.2d at 282 (holding it is unrcasonable to infer
X

O
25 M

Turncr asserts the jury rejected Colwell’s testimony, and therefore, this court must also
disregard it. We disagree. The testimony may be considered with reference to Dolcefino’s
subjective belief in the truth of his story. He reccived confirmation from a knowledgeable
source, and there is no evidence that he had reason to doubt this confirmation.

Tumner failed to appear for a scheduled hearing, and the trial court granted a partial summary
judgment holding Turner liable for misrepresentation 10 an insurance company and awarding
nearly $50,000 in damages on Deccmber 2, 1991. The case was later settled for $13,500.
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a reporter had willtully published false information when there was a dispute about whether
the source in fact provided the information). . .
VI. Conclusion

Even if we disregard Dolcefino’s testimony concerning his belief in the truth of the
statements in the broadcasts, as the jury must have done, we find no clewd convincing
evidence to support a finding that he did not in fact believe the statements were true or that he
cntertained scrious doubts about the truth of the statements. In short,g\bj@ is no evidence of
an intent to avoid the truth. See Harte-Hanks, 491 U.S. at 692. wogl%%ld the record does not
contain clear and convincing evidence to support the jury’s ﬂn@@f actual malice, as alleged
in appellants’ sixth issue. ) @\

In the absence of actual malice, the judgment cg@ stand, and we need not address
appellants’ remaining issues. We reverse the judgme@@the trial court and render judgment

9

that Turner take nothing. Q&\

@)

o

@
<§§\© /s/  John S. Anderson
O

C Justice

Sk

O

Judgment rendered and O @n filed December 30, 1998.
Panel consists of Justicg@nderson, Edelman and ONeill.

Publish — TEX. R. @ﬁgﬁ 47.3(b).

O
Qﬁ\
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CHANNEL 13 NEWS BROADCAST
5:30 PM. NEWS T, b 5
BOB BOUDREAUX:
Good evening everyone, and thank you for joining us. &\ﬂ:
We begin tonight with word of what may be one of the biggempted insurance
swindles in recent Houston history, the apparent conspiracy to fake the death of a 30-year old

Houston man with criminal troubles and millions of dollars in life %gmance.
BN

Tonight, Wayne Dolcelino with his 13 exclusive undcrc@@westigmion into amystery

with potential explosive political twist. N
Wayne. N
QO
WAYNE DOLCEFINO: @
2
That’s right, Bob, becausc among th stions: What role did Houston mayoral

candidate, Sylvester Turner, play in this talg& ulti-million dollar fraud?

We have been investigating Turner’s role in this attempicd insurance swindle since we
first heard about it on the day before ﬁg anksgiving holiday,

Our focus, what did Sy]ves@l‘ umer know and when did he know it?

p Bk,
In loving memory, tf}géa\duar) read.
)
It was June of 198 d 30-year old Sylvester Clyde Foster, a male model and beauty
salon owner, hz lied in a freak accident.
N

Two companions claimed Foster had fallen off a sail boat and into the waters of the
Gulf of Mexico six miles south of Galveston.

The Coast Guard searched but the body was never found.

This week, 13 Undercover lcamed Sylvester Foster was very much alive and in prison
in Salamanca, Spain, under an alias, Christopher Lauren Fosticr.
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Fosticr had been arrested after allegedly delivering two kilos of cocaine to a Spanish
undercover agent.

Dwight Thomas was said to be Foster’s closest friend here in Houston.

We asked him on Thanksgiving morning about Foster’s miraculous return from the
gravc.
Ed
DWIGHT THOMAS: Q\

Prison, Spain? 0\@
SPEAKER: @@
Uh-huh. N
DWIGHT THOMAS: @io
Prison, Spain? @f@
<
Prison, Spain? N
SPEAKER: @
. O
Sylvester Clyde Foster. §
DWIGHT THOMAS: )
N

I know who you’re speaking of.
SPEAKER: NQ:
O

Ycah. O
S
DWIGHT TIIO S:

I know nothing about prison in Spain.

)

SPEAKER:

You don’t know that he’s alive and he’s in prison?
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DWIGHT TIIOMAS:

No.
WAYNE DOLCEFINO:

We found Thomas at his home in Inwood Forest, a2 home he sha%; with mayoral

candidate Sylvester Turncr. \0&

It's the home Turner has been leasing inside the city limits sinq&v announced plans to

run for mayor. )

5N

The candidate claims the news about Foster was ncwr@@m, too.

SYLVESTER TURNER: N
5

That guy died more than five or six ycars ag ©

SPEAKER 9
&
He’s not dead. N
9
SYLVESTER TURNER: @
&

As far as we all know.
I mean. he went overboard@

SPEAKER: R
@)

He’s in Spain. ﬁ\
O

WAYNE DOLCEFINO:
Both Dwight Thomas and Sylvester Turner were decply involved in the Sylvester Foster

casc and the attempt to get lifc insurance companics to pay off 6.5 million dollars in the
wake of the disappcarance.
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But did they know it was all a hoax, a scheme to swindle millions?
DWIGHT THOMAS:

No.

I wouldn’t set myself up for something crazy like that.

SPEAKER: @&\ﬂ:
- o
And Sylvester Turner didn’t know? N\J
&
DWIGHT TIIOMAS: (%%
N
No. @
AN
@
No. @

@

‘o
We never would have — in fact, as a mater %@t, we wouldn’t have dealt with him at
all if we had known that he was doing some@ﬂg out of the ordinary beyond the premisc

of the law. §
@)
WAYNE DOLCEFINO: é%

target of criminal investigations in early 1986, and they pursued the estate money even

@
But Thomas and Tumer did d D@Ilh Sylvester Foster, even after leaming he was the
afler significant evidence of-a’possible scam in Foster’s death had already surfaccd.

Dwight Thomas int:;g@d Foster to his friend, attorney Sylvester Turner, in carly
1986. @)

A

@
And in June of that'year, Turncr drew up a will for Foster; the timing interesting.

N

On June 13 lvester Foster was indicted by a Houston federal grand jury for massive
credit c@@aud.

On June 19%, Foster rushed to sign the will in Turner’s office, leaving the next day for
a sail boat trip in the Gulf, despite what friends called his fear of the water.

June 22", nine days afier the indictment, three days after drawing up the will, Foster
supposedly falls off the boat in another boat’s wake and drowns.

44



Curious?

Get this: In the weeks before the bizarre accident, Foster had applied for an emergency
passport, bought several luxury cars with life insurance policies attached, and amassed
millions in life insurance coverage. '

Despite the signs of somcthing fishy, Sylvester Turner began the leg ort to get the
millions in insurance money released and get mutual friend, Dwight\ mas, appointed

as administrator over the estate. @
\J
N .
Thomas at first denicd he sought control of Foster’s estate ungﬁe told him about court
documents we had viewed. DN
2
DWIGHT THOMAS: \@
%)
The dcal of it was, after he passed away, I foun t that I was administrator of the
O
estate. @
So -- Q&{v@
<
WAYNE DOLCEFINO: N
o

In fact, Thomas petitioned the court to become administrator.

@
We then asked him why lhe@ence didn’t make him suspicious.
N

DWIGHT THOMAS: @
We looked into that @

I didn’t reall [3 — actually, I really didn’t want to get too deeply involved in it
because 1 d1 now what was going on.

@)
SYLVESTER @1

There have been times we made out a will for individuals and they die for various
reasons shortly thereafter.

And you look at it and you say, well — you know, try and put together the
circumstances by which it come about.
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1 mean, it does happen.
WAYNE DOLCEFINO:

Turner also tried to block questioning of a female friend of Foster’s in this case,
Christina Batura, a woman promiscd a share of the money in the will.

Batura died two years ago in an Hawaiian commuter plane crash, Secret Service
investigators now confirm they found letters and pictures tha@vcd Batura knew

Foster was alive, as she tried to collect on his death, and Tum% Iped her.
Q)
And investigators say they have statements that Tumner’s close friend, Dwight Thomas,
threatened at Jeast one witness who had told authoritie er was alive.
‘Thomas denies he was part of any scam. Q@
DWIGHT THOMAS: @ff@
D
No. &\
SO
No. @
LN
@)
No. @

No. @

No.

Undoubtedly no. @

N
WAYNE DOLCEFII}@
S

Sylvester Tumer pursued the estate case for a year, until a judge removed him from the
casc ov rner’s protest, citing conflicts of interest.

In November of 1987, Turner tried to collect more than $28,000 in legal fees from the
still unscttled estate for his work.

The bill was rejected.

Thomas never gained control of the estate.
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And only onc of nine insurance companies ever paid off any money in Foster’s death.

And that money went 10 his father.
The mayoral candidate questions the timing of the revelations and claims he, too, was
a victim, not part of any conspiracy 1o conceal Foster’s Europcan get-away.

SYLVESTIER TURNER: @
<
Sylvester Tumner is the one that's been left with the bill. %
Y
WAYNE DOLCEFINO: N

But if that’s true, then Sylvester Turner was duped @er\vhclming evidence and at
least two legal clients with close ties to onc of his closest friends.

SYLVESTER TURNER: Q@
You told me the man is a liar. Q@
The man ought to come back here anci@@alt with, if that’s the case.
If, in fact, he is, then he ought to be g& with in the severest of terms.

WAYNE DOLCEFINO: @©

S
Do you feel used by him? @5&\

Q>

SYLVESTER TURNER:
~O

Ycah. @

WAYNE DOLCEFING;.
N

Sylvester Tumner claims he fully coopcrated with all of the investigations into Foster’s

disappe e, but at least three investigators very close to this case tell us that’s simply

not true.

And Bob, we’ll continue to pursue the full story both here at home and in Spain.

BOB BOUDREAUX:

Is Foster coming back?
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WAYNE DOLCEFINO:

The United States government is trying to extradite him back to Sprain, and we have
been trying through the U.S. embassy in Madrid to get contact with him,

BOB BOUDREAUX:

N - N

Thank you very much, Wayne. Kcep following that one. \@

©
N
xS
wm@%
10:00 p.m. Q\

BOB BOUDREAUX: . <@\

Good ¢vening, cveryone, and thank you for J@@ us. It may very well be onc of the
biggest attempted insurance swindles in recent Houston history, the apparent
conspiracy to fake the death of a Houstor& with criminal troubles and millions of
dollars in life insurance. @

)

The question raised tonight is what did mayoral candidate Sylvester Tumer play in
this insurance fraud? Tonight our;Wayne Dolcefino has this exclusive 13 undercover

investigation. @@
WAYNE DOLCEFINO:

In loving memory, th@imary read. It was June of 1986, and 30-year old Sylvester
Clyde Foster, a mal@odel and beauty salon owner, had died in a freak accident. Two
companions claz i Foster had fallen off a sail boat and into the waters of the Gulf of
Mexico six miles south of Galveston. The Coast Guard searched but the body was
never ft oundg%\

This \\;&ﬁl Undcrcover learned Sylvester Foster was very much alive and in prison
in Salamanca, Spain, under an alias, Christopher Lauren Fostier. Fostier had becn
arrested after allegedly delivering two kilos of cocaine to a Spanish undercover agent.
Dwight Thomas was said to be Foster's closest fricnd here in Houston. We asked him
on Thanksgiving morning about Foster’s miraculous return from the grave.

DWIGHT TIIOMAS:
Prison, Spain?
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SPEAKER:

Uh-huh.
DWIGHT THOMAS:

Prison, Spain? Prison, Spain?

SPEAKER: \@&\ﬂ:
O

Sylvester Clyde Foster. N\J

Q)
DWIGHT THOMAS: N
&
I know who you're speaking of. I know nothing abc& ison and Spain.
A

SPEAKER: N
&

You don’t know that he’s alive and he’s in pri: ?
DWIGHT THOMAS:
No. é&
WAYNE DOLCEFINO: NS
N
We found Thomas at his @m in Inwood Forest, a home he shares with mayoral

candidate Sylvester Turnet-It's the home Turncr has been leasing inside the city limits
since he announced pl run for mayor. The candidate claims the news about Foster

was news to him, to@
SYLVESTER TURNE
N
That guy di&om than five or six years ago.
@Q
SPEAKER:
He’s not dead.

SYLVESTER TURNER:

As far as we all know. | mean, that’s — he went overboard.
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SPEAKER:

He's in Spain.

SYLVESTER TURNER:

Not as far as [ know.

el
WAYNE DOLCEFINO: @
J

Both Dwight Thomas and Sylvester Tumer were decply involv@ﬁ the Sylvester Foster

case and the attempt to get lifc insurance companies to pay .5 million dollars in the

wake of the disappearance. But did they know it was all'a hoax, a scheme to swindle

millions?

@
DWIGHT THOMAS: S
Q3
No. I wouldn’t set myself up for something (&Q like that.
&
SPEAKER: @&
©
And Sylvester Turner didn’t know? é
@

DWIGHT THOMAS: \Q

No. No. We never would h@ — in fact, as a matter of fact, we wouldn’t have dealt
with him at afl if we had-known that he was doing something out of the ordinary,
beyond the premise o/I; w.
)
WAYNE DOLCEFlNoo:\@

But Thomas ¢ d Turner did deal with Sylvester Foster, even afler leamning he was the

target of crimiinal investigations in early 1986, and they pursucd the estaie money cven
after si t evidence of a possible scam in Foster's death had alrcady surfaced.

Dwight Thomas introduced Foster to his friend, attorney Sylvester Turner, in early
1986. And in June of that year, Turner drew up a will for Foster; the timing interesting.

On June 13%, Sylvester Foster was indicted by a Houston federal grand jury for massive
credit card fraud. On June 19%, Foster rushed to sign the will in Turner’s office, lecaving
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the next day for a sail boat trip in the Gulf, despite what friends called his fear of the
walcr.

June 22™, nine days aficr the indictment, three days after drawing up the will, Foster
supposedly falls off the boat in another boat’s wake and drowns. Curious? Get this:
In the weceks before the bizarre accident, Foster had applied for an emergency passport,
bought several luxury cars with life insurance policics attached, and &%gssed millions
in life insurance covcrage. @

N

Despite the signs of something fishy, Sylvester Turner began th&ggal cfTort to get the
millions in insurance money rcleased and get mutual friend, %@ht Thomas, appointed
as administrator over the estate. Thomas at first denied he sought control of Foster’s
estate until we told him about court documents we had yiewed.

DWIGHT THOMAS: Q@\
The dcal of it was, aficr he passed away, I fo@@m that I was administrator of the
estate. ~
&
WAYNE DOLCEFINO: C)@
J

In fact, Thomas petitioned the court to become administrator. We then asked him why

the evidence didn’t make him susg@lous.
&
DWIGIHT THOMAS:
O

We looked into that. I d@l really know — actually, I really didn’t want to get too
deeply involved in it becausc I didn’t know what was going on.

)

SYLVESTER TURNER: -
There have times we made out a will for individuals and they die for various
rcasons sh thercafter. And you look at it and you say, well — you know, try and
put toge e circumstances by which it come about. I mean, it docs happen.

WAYNE DOLCEFINO:
Turner also tricd to block questioning of a fcmale friend of Foster's in this case,

Christina Batura, a woman promised a share of the money in the will. Batura died two
years ago in an Hawaiian commuter plane crash, and Sccret Service investigators now

51



confirm they found letters and pictures that proved Batura knew Foster was alive, as she
tried to collect on his death, and Turner helped her.

And investigators say they have statements that Turner’s close friend, Dwight Thomas,
threatened at least one witness who had told authorities Foster was alive. Thomas

denies he was part of any scam.
&

DWIGHT THOMAS: 7
<
No. No. No. No. No. Undoubtedly no. %
xS
S
WAYNE DOLCEFINO: 5
X

Sylvester Turner pursued the estate case for a year, umk{ udge removed him from the
case over Turner’s protest, citing conflicts of interest)) In November of 1987, Turner

tried to collect more than $28,000 in legal fees from the still unsettled estate for his
[ . " H H 1 3 ((,@
work. The bill was r¢jected. @

Thomas never gained control of the estate. @ only one of nine insurance companies
cver paid off any money in Foster's dgb@ And that money went to his father. The
mayoral candidate questions the timing-of the revelations and claims he, too, was a
victim, not part of any conspiracy to&ccal Foster’s European get-away.
@
SYLVESTER TURNER: %\@
Sylvester Turner is the one @'s been left with the bill.
WAYNE DOLCEFINO: @Q
)

But if that’s true, then Sylvester Turner was duped by overwhelming evidence and at
least two legaloc@ms with close ties to one of his closest friends.

SYLVESTER TURNER:

You told me the man is a liar. The man ought to come back here and be dealt with, if
that’s the case. If, in fact, he is, then he ought to be dealt with in the severest of terms.

SPEAKER:

Do you feel used by him?



SYLVESTER TURNER:
Yecah.
WAYNE DOLCEFINO:
Sylvester Turner claims he fully cooperated with all of the investigations into Foster’s

disappearance, but at lcast three investigators very close to this case t@k s that's simply
not truc. Wayne Dolcefino, 13 Eyewitness News,

BOB BOUDREAUX: &\@
Now, tonight, Sylvester Turncr called a news conferenc@@mck that story as factually
false, untrue, and misleading.
@
SYLVESTER TURNER: @\

When 1 have looked at the facts of this case am@len you look at them, 1 think you will
conclude that this is an all-time low in Ho %polltlcs And I resent the fact that five
days before the campaign, that these typ sertions are being made by anyone with
reference to my character and my int

BOB BOUDREAUX: @©

S
Turner claims the Foster sﬁas hand-delivered to Channcl 13 by opponent Bob
Lanicr’s campaign, and within/'the last hour, the Lanier campaign reacted.

. QD
CRAIG VAROGA: ©©Q
» Jthink it’s ridiculous that every time there’s a story in the newspaper or on TV that
“raiscs serious q ns about Sylvester Tumer’s public record, that he blames the Bob

Lanier camp@%}
BOB BOUDRL‘@

Reporter Wayne Dolcefino and Channel 13 stand by the story.
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CHANNEL 13 NEWS BROADCAST
5:30 P.M. NEWS - December 1, 1991

BOB BOUDREAUX:
Good evening everyone, and thank you for joining us.

We begin tonight with word of what may be one of the biggest attempted
insurance swindles in recent Houston history, the apparent \%_% cy to {ake the
death of a 30-year old Houston man with criminal troubles r@ lions of dollars

in life insurance.
R

<

Tonight, Wayne Dolcefino with his 13 cxclusivgﬁ% ercover investigation
into a mystery with potential explosive political twist. )

N
Wayne. \©
%)
S
WAYNE DOLCEFINO: r

That's right, Bob, because among the questions: What role did Houston
mayoral candidate, Sylvester Turner, pla@ﬂf this tale of multi-million dollar fraud?

swindle since we first heard about it on the day before the Thanksgiving holiday

We have becn investigating 'ﬁfner’s role in this attempted insurance
began. &

@
Our focus, what did@f@estex‘ Turner know and when did he know it?

1 In loving memo@ obituary read.
2 It was Junc of 1986, and 30-year old Sylvester Clyde Foster, a male model
and beauty salon owCr, had dicd in a freak accident.

3 Two companions claimed Foster had fallen off a sail boat and into the
waters of the Gulf of Mexico six miles south of Galveston.
N
4 The Coast Guard searched but the body was never found.
%/
5 @us week, 13 Undercover learned Sylvester Foster was very much alive
and in prison in Salamanca, Spain, under an alias, Christopher Lauren Fostier.

6 Fostier had been arrested after allegedly dclivering two kilos of cocaine to
a Spanish undercover agent.

7 Dwight Thomas was said to be Foster's closest friend here in Houston.

8 We asked him on Thanksgiving morning about Foster's miraculous return
from the grave.

PLAINTIFF'S

RECORDER'S MEMORANDUM EXHIBIT
This Instrument is of poor quaily at v i
the time of imaging ﬂ {




DWIGHT THOMAS:
9 Prison, Spain?

SPEAKER:
10  Uh-huh.
DWIGHT THOMAS: @
11  Prison, Spain? %0\%\@9
12 Prison, Spain? @{@
SPEAKER: ° @\

| N
13 Sylvester Clyde Foster. @K@

DWIGHT THOMAS: QO
14  Iknow who you're speakirégf?

SPEAKER: %\@5@
15 Ycah. @

Q)
DWIGHT THOMAS: )

U
16 Iknow q%hing about prison in Spain.

SPEAKE @

17 @ don't know that he's alive and he's in prison?

DWIGHT THOMAS:
18 No.

3% ]



WAYNE DOLCEFINO:

19  We found Thomas at his home in Inwood Forest, a home he shares with
mayoral candidate Sylvester Turner.

20  It's the home Tumer has been leasing inside the city limits since he
announced plans to run for mayor.

21 The candidate claims the news about Foster was news to @?ﬁ too.

AN
@)
SYLVESTER TURNER: &
S

Q,

<,

Q

22  That guy died more than five or six years ago. \%\%
S

SPEAKER: ) @\
S

23 He's not dead. %@

SYLVESTER TURNER: g@

24  As far as we all know. @

kN

25 I mean, he went overboard")

SPEAKER: @Cg@
O
26  He's in Spain. %
R
SYLVESTER ER:

\
N
27 Notas @[@)s I know.

N
WAYNE@%LCEFINO:

28 oth Dwight Thomas and Sylvester Turner were deeply involved in the
Sylvester Foster case and the attempt to get life insurance companies to pay off
6.5 million dollars in the wake of the disappearance.

29  But did they know it was all a hoax, a scheme to swindle millions?



DWIGHT THOMAS:
30 No.

31 I wouldn't set myself up for something crazy like that.

SPEAKER: o
. F

32  And Sylvester Turner didn't know? Q\@

)
: R

DWIGHT THOMAS: Qg\@

33 No. @@

34 No. ) @\

with him at all if we had known that he w. g something out of the ordinary

N .
35 We never would have — in fact, as i& of fact, we wouldn't have dealt
beyond the premise of the law,

I~
WAYNE DOLCEFINO: @)

36  But Thomas and Turner did'deal with Sylvester Foster, even after learning
he was the target of criminal investigations in early 1986, and they pursued the
estate money even after significant evidence of a possible scam in Foster's death
had already surfaced.

N
37 Dwight Thomas '%roduccd Foster to his friend, attorney Sylvester Turner,
in early 1986. @Q

38 Andin Jun@ that year, Turner drew up a will for Foster; the timing
interesting. @}
NS

39 OnlJu : 3th, Sylvester Foster was indicted by a Houston federal grand
jury form ¢ credit card fraud.

40 Q.lune 19th, Foster rushed to sign the will in Turner's office, leaving the
next day for a sail boat trip in the Gulf, despite what friends called his fear of the
water.

41  June 22nd, nine days after the indictment, three days after drawing up the
will, Foster supposedly falls off the boat in another boat's wake and drowns.

42  Curious?



N _ N

43  Get this: In the wecks before the bizarre accident, Foster had applied for
an emergency passport, bought several luxury cars with life insurance policies
attached, and amassed millions in life insurance coverage.

44  Despite the signs of somcthing fishy, Sylvester Turner began the legal
effort to get the millions in insurance money released and get mutual friend,
Dwight Thomas, appointcd as administrator over the estate.

45  Thomas at first denicd he sought control of Foster's estate @i we told him

about court documents we had viewed. C}
J
X
DWIGHT THOMAS: {9\@
46  The deal of it was, after he passed away, I fon@?@u that I was
administrator of the estate.
@

47 So-- S

&>

\O
WAYNE DOLCEFINO: @Q
* D

.. & . .
48 In fact, Thomas petitioned the e@ to become administrator.

)
49  We then asked him why th%&véxgcnce didn't make him suspicious.

DWIGHT THOMAS: Y
50 We looked into th@

51 Ididn't really — actually, I really didn't want to get too decply
involved in it beca idn't know what was going on.
J

SYLVESTER (URNER:

52  There have been times we made out a will for individuals and they die for
vario$ ons shortly thereafter.

53 nd you look at it and you say, well -- you know, try and put together the
circumstances by which it come about.

54 1 mcan, it does happen.



WAYNE DOLCEFINO:

55  Tumner also tried to block questioning of a female friend of Foster's in this
case, Christina Batura, 2 woman promised a share of the money in the will.

56  Batura died two years ago in an Hawaiian commuter plane crash, and
Secret Service investigators now confirm they found letters and pictures that
proved Batura knew Foster was alive, as she tried to collect on his&gﬂth, and
- Turner helped her. @&

. SN
57  And investigators say they have statements that Tume@losc friend,
Dwight Thomas,threatencd at least one witness who had t&%ﬂuthoritics Foster
. i A

was alive. .- . - Q

58  Thomas denies he w-z_is part of any scam. ©€@

DWIGHTTHOMAS:  ~ ~. °{
. - C D

59 No. -
60 No. @Q
61 No. ' §
62 No. ' é

@
63 No. O\Q

64  Undoubtedly no. @

@

WAYNE DOLCEFINO:
)

6 Sylvester Turner pursued the estate case for a year, until a judge removed

him from the case over Turner's protest, citing conflicts of intcrest.

5
N
66 In mber of 1987, Tumer tried to collect more than $28,000 in Jegal
fees fi still unsettled estate for his work.

7

6 e bill was rejected.
68  Thomas never gained control of the estatc.

69  And only one of nine insurance companies cver paid off any moncy in
Foster's death.




70  And that money went to his father.

71  The mayoral candidate questions the timing of the revelations and claims
he, too, was a victim, not part of any conspiracy to conceal Foster's European get-
away.

SYLVESTER TURNER: %
. BT
72 Sylvester Turner is the one that's been left with the bill. @
)
N
WAYNE DOLCEFINO: <O
5N
73  But if that's true, then Sylvester Turner was du y overwhelming
evidence and at least two legal clients with close ties to one of his closest friends.
0
SYLVESTER TURNER: S
&
74  You told me the man is a liar. @
I~

75  The man ought to come back he@nd be dealt with, if that's the case.
76 If, in fact, he is, then he ougl&@c dealt with in the severest of terms.

WAYNE DOLCEFINO: o\@g@

77 Do you feel used b}@n?

&

SYLVESTER TU
U
78  Yeah. : @}
- O
N

WAYNED FINO:

79 ester Turner claims he fully cooperated with all of the investigations
into Foster's disappearance, but at Icast threc investigators very close to this case
tell us that's simply not true.

80  And Bob, we'll continue to pursue the full story both here at home and in
Spain.



BOB BOUDREAUX:

81  Is Foster coming back?

WAYNE DOLCEFINO:

82  The United States government is trying to extradite him baegio Spain, and
we have been trying through the U.S. embassy in Madrid to get ct with him.

AN
S
BOB BOUDREAUX: o
&

<

83  Thank you very much, Wayne. Keep following @om.
N
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BOB BOUDREAUX:

Good evening cveryone, and thank you for joining us.

recent houston history, the apparent conspiracy to fake the d f a houston

It may very well be one of the biggest attempted insuranc %%indles in
man with criminal troubles and millions of dollars in life insurﬁ% e.

The question raised tonight is what role did mayof?{@andidate Sylvester

Tumer play in this insurance fraud. ' ) %%
: NS
Tonight, our Wayne Dolcefino has this exc@ 13 Undercover
investigation. @ .
N
o3
WAYNE DOLCEFINO: @

1 In loving memory, the obituary reg?

2 It was June of 1986, and 30- @@old Sylvester Clyde Foster, a male model
and beauty salon owner, had died in a freak accident.

3 Two companions claimed/Foster had fallen off a sail boat and into the
waters of the Gulf of Mexicg six miles south of Galveston.

4 The Coast Guard @ched but the body was never found.

5 This week, 13 l@rcover learned Sylvester Foster was very much alive
and in prison in Salamanca, Spain, under an alias, Christopher Laurcn Fostier.

@)
6 Fostier had:becn arrested after allegedly delivering two kilos of cocaine to
a Spanish undercover agent.

N
7 Dw& Thomas was said to be Foster's closest friend here in Houston.
2%

8 @ asked him on Thanksgiving morning about Foster’s miraculous return
from the grave.

DWIGHT THOMAS:

9 Prison, Spain?

PLAINTIFF'S
EXHIBIT

W rbll
— e




SPEAKER:
10  Uh-huh.

DWIGHT THOMAS:
11 Prison, Spain?
12 Prison, Spain?

©

SPEAKER:
13 Sylvester Clyde Foster. @

DWIGHT THOMAS: @\
, . Q3
14 I know who you're speaking of. @

SPEAKER:
15  Yeah. &
@)

DWIGHT THOMAS: )
16  Iknow nothing ab@prison in Spain.

@Q’%
SPEAKER: @

17 You dog@ow that he's alive and he's in prison?
Y
DWIGHT THOMAS:

18 q@z@

WAYNE DOLCEFINO:

19  We found Thomas at his home in Inwood Forest, a home he shares with
mayoral candidate Sylvester Tumner.



20  It's the home Turner has been leasing inside the city limits since he
announced plans to run for mayor,

21 The candidate claims the news about Foster was news to him, too.

SYLVESTER TURNER:
22  That guy died more than five or six years ago. @§
&
&\/
SPEAKER: :
5
23  He's not dead. ) \%’
Q'
SYLVESTER TURNER: ) @\
N
24  As far as we all know. c@@
25 I mean, he went overboard. @
&
SPEAKER: &Q)@
26  He's in Spain. O
&P
SYLVESTER TURNER: %
27 Notasf: I @
ot as far as h@i
)
@
WAYNE DOLC :

Sylvester Foster case and the attempt to get life insurance companics to pay off

28  Both Dy @t Thomas and Sylvester Tumner were decply involved in the
6.5 millio lars in the wake of the disappearance.

29 @? did they know it was all a hoax, a scheme to swindle millions?

DWIGHT THOMAS:
30 No.

31 I wouldn't set myself up for something crazy like that.



SPEAKER:
32  And Sylvester Tumner didn't know?

DWIGHT THOMAS: NS

@& :
33 No. AN

&\/
34 No. ) \@
35  We never would have -- in fact, as a matter of fac %&: wouldn't have dealt
with him at all if we had known that he was doing so@ng out of the ordinary
beyond the premise of the law. N
-9

WAYNE DOLCEFINO: @@

¢
36 But Thomas and Tumer did deal wi&@}lvcsmr Foster, ¢ven after lcarning

he was the target of criminal investigations.in early 1986, and they pursued the
estate moncy even after significant ev@ of a possible scam in Foster's death
)

had already surfaced.

37 Dwight Thomas introduced Foster to his friend, attorney Sylvester Tumer,
in early 1986. @

S
38 Andin June of that Pﬁ%\rumer drew up a will for Foster; the timing
intercsting. N

39  OnJunc 13th, S %stcr Foster was indicted by a Houston federal grand
jury for massive cr \' d fraud.
D)

40  On June 19th, Foster rushed to sign the will in Tumner's office, leaving the
next day for a at trip in the Gulf, despite what friends called his fear of the

watcr. &@

41 ] @2nd, nine days after the indictment, three days after drawing up the
will, Foster supposedly falls off the boat in another boat’s wake and drowns.

42  Curious?

43  Get this: In the weeks before the bizarre accident, Foster had applied for
an emergency passport, bought several luxury cars with life insurance policies
attached, and amassed millions in life insurance-coverage.



™M . )\

44  Despite the signs of something fishy, Sylvester Turner began the legal
effort to get the millions in insurance money released and get mutual friend,
Dwight Thomas, appointed as administrator over the estate.

45 Thomas at first denied he sought control of Foster's estate until we told him
about court documents we had viewed.

DWIGHT THOMAS: \-@%
46  The deal of it was, after he passed away, I found out that@as
administrator of the estate. _ ) 69
N
47 So~ &
Q
WAYNE DOLCEFINO: N
N

48  In fact, Thomas petitioned the court to b e administrator.

49  We then asked him why the cvidengc%@'t make him suspicious.
S
DWIGHT THOMAS: §
50 We looked into that. @@
51  Ididn't really know -- ly, I really didn't want to get too decply
involved in it because I didn't know what was going on.
N
SYLVESTER TURNE Q%

52  There have @times we made out a will for individuals and they die for
various reasons shortly thereafter.
N

53 And y@%ok at it and you say, well — you know, try and put together the
circumstances by which it come about.

54 I@%}, it does happen.

WAYNE DOLCEFINO:

55  Turner also tried to block questioning of a female friend of Foster’s in this
case, Christina Batura, a woman promised a share of the money in the will.



56  Batura died two years ago in an Hawaiian commuter plane crash, and
Secret Service investigators now confirm they found letters and pictures that
proved Batura knew Foster was alive, as she tried to collect on his death, and
Turner helped her.

57  And investigators say they have statements that Turner's close friend,
Dwight Thomas, threatencd at least one witness who bad told authorities Foster

was alive.
&

58  Thomas denies he was part of any scam. Q\@
\J
&
DWIGHT THOMAS: K&y\
59 No. @Q@
60 No. o @\
S
61 No. @@
62 No.
0 @f@
63 No. C)@
)
64  Undoubtcdly no. '

WAYNE DOLCEFINO: %\@g@

65  Sylvester Turner pu@d the estate case for a year, until a judge removed
him from the case over ngler's protest, citing conflicts of interest.
Q

66 In Novcmbe@? 7,-Turner tried to collect morc than $28,000 in legal
fees from the still unsettled estate for his work.

o S07 .
67  The bill was rejected.
N
68 Thomas never gained control of the cstate,

69 @only onc of nine insurance companies ever paid off any moncy in
Foster's death,

70  And that money went to his father.

71 The mayoral candidate questions the timing of the revelations and claims
he, too, was a victim, not part of any conspiracy to conceal Foster's Europcan get-
away.



SYLVESTER TURNER:
72  Sylvester Turner is the onc that's been left with the bill.

WAYNE DOLCEFINO:
73  But if that's true, then Sylvester Turner was duped by ov: Iming
evidence and at least two legal clients with close ties to one of his closest friends.
)
é&
SYLVESTER TURNER: Q\;\@

74  You told me the man is a liar. D
75  The man ought to come back here and be g@t with, if that's the case.
N

76 If, in fact, he is, then he ought to be dca@lh in the severest of terms.

WAYNE DOLCEFINO: 9
77 Do you feel used by him? §

9
SYLVESTERTURNER: @
78  Yeah ﬁf%\@)
' @

WAYNE DOLCEFIN@
~Q
79  Sylvester er claims he fully cooperated with all of the investigations

into Foster's dis arance, but at least three investigators very close to this case
not true.

80 $§e Dolcefino, 13 Eyewitncss News.




BOB BOUDREAUX:

81 Now, tonight, Sylvester Turner called a news conference to attack that
story as factually false, untrue, and misleading.

SYLVESTER TURNER: %

82  When I have looked at the facts of this case and when .!\E?% at them, I

think you will conclude that this is an afl-time low in Houston -.4 ics.

83  And I resent the fact that five days before the ca;ﬁ% that these type of

assertions are being made by anyonc with refercnce to aracter and
integrity. ©\

@
BOB BOUDREAUX: N

£

84  Turner claims the foster story was ban ivered to Channel 13 by
opponent Bob Lanier's campaign, and within the last hour, theLlanier campaign
reacted. §

&
N
O
85 I think it's ridiculous that é¥ery time there's a story in the newspaper or on
TV that raises serious questio out Sylvester Turner’s public record, that he

blames the Bob Lanier cam
N

BOB BOUDREAUX: ©Q%

86  Reporter W&@ Dolcefino and Channel 13 stand by the story.
20
O
S
©
S

CRAIG VAROGA:



