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Dear Sir:

Pursuant to Section 402.043 of the Government Code, I request your written
opinion on the following questions:

(1)  What information is implicated by the reference in Section 22.353(a)
of the Texas Business Organizations Code to the “records, books,
and annual reports” of a domestic nonprofit corporation subject to
Chapter 22 of the Business Organizations Code that must be kept at
the corporation’s registered or principal office for at least three years
and made available for inspection and copying to the public?

(2)  Does a domestic nonprofit corporation subject to Chapter 22 of the
Business Organizations Code satisfy the requirements of Section
22.353(b) by making its annual Internal Revenue Service Form 990
and annual independent audit report available to the public?

(3) Is a domestic nonprofit corporation subject to Chapter 22 of the
Business Organizations Code obliged to make the detailed records of
its expenditures (e.g., the expense reports of a corporation employee,
and the corporation’s credit card expenditures) available to the
public under Section 22.353(b)?



Hon. Ken Paxton
January 5, 2016
Page 2.

These questions have arisen in the course of this office’s review of a complaint
brought by Wayne Dolcefino against Helping a Hero, a 501(c)(3) domestic nonprofit
charitable organization, in which Mr. Dolcefino has alleged that Helping a Hero has
violated Section 22.354 of the Texas Business Organizations Code. As such, this is a
question related to the prosecution of an action in which the State is interested and
qualifies for an opinion from your office. See TEX. GOV’T CODE § 402.043.

Obviously, some level of disclosure is required by Section 22.353(b). Legal
commentators have stated, however, that the scope of the duties imposed upon a
nonprofit corporation by Section 22.353(b) has not been well-defined either by the statute
or by case authority.' Clarity on this issue is long overdue.

Please find attached a brief on the merits of each question. I look forward to your
opinion on these important issues of law.

Sincerely,

N

ON ANDERSON
Harris County District Attorney

' See, e.g, Jonathan K. Frels, Access to Non-Profit Corporations Records: Current

Developments in Public Disclosure, State Bar of Tex. Prof. Dev. Program, Governance of
Nonprofit Organizations, ch. 10 (2013) (observing that “the dearth of case law makes it
impossible to definitively state the breadth of public access under section 22.353”); Katherine
David, Nonprofit Organizations Under Fire: Practical Tips for Managing a Crisis or Reputation
Attack, State Bar of Tex. Prof. Dev. Program, Governance of Nonprofit Organizations, ch. 16
(2015) (similarly noting “dearth of case law,” but summarizing existing case authority as
defining “purpose of the disclosure statute [as being] to make a nonprofit corporation
accountable to its contributors for expenditures of the contributions that the nonprofit corporation
receives”).
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Questions Presented

What information is implicated by the reference in Section 22.353(a) of the
Texas Business Organizations Code to the “records, books, and annual
reports” of a domestic nonprofit corporation subject to Chapter 22 of the
Business Organizations Code that must be kept at the corporation’s
registered or principal office for at least three years and made available for
inspection and copying to the public?

Does a domestic nonprofit corporation subject to Chapter 22 of the
Business Organizations Code satisfy the requirements of Section 22.353(b)
by making its annual Internal Revenue Service Form 990 and annual
independent audit report available to the public?

Is a domestic nonprofit corporation subject to Chapter 22 of the Business
Organizations Code obliged to make the detailed records of its expenditures
(e.g., the expense reports of a corporation employee, and the corporation’s
credit card expenditures) available to the public under Section 22.353(b)?

Interpretations of Section 22.353 and Its Precedessor Statute
Section 22.353 of the Texas Business Organizations Code provides:

(@) A corporation shall keep records, books, and annual reports of
the corporation’s financial activity at the corporation’s
registered or principal office in this state for at least three years
after the close of the fiscal year.

(b)  The corporation shall make the records, books, and reports
available to the public for inspection and copying at the
corporation’s registered or principal office during regular
business hours. The corporation may charge a reasonable fee
for preparing a copy of a record or report.

This statute and the related statutes in Chapter 22 of the Business

Organizations Code are codifications of Article 1396-2.23A of the Revised Civil
Statutes, which was enacted in 1977.
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The legislative intent of the 1977 statute was detailed in In re Bay Area
Citizens Against Lawsuit Abuse, 982 S.W.2d 371 (Tex. 1998), a case in which the
Bay Area Citizens Against Lawsuit Abuse (BACALA) sought mandamus relief from
a court order directing the organization to disclose the names of its contributors
pursuant to Article 1396-2.23A. BACALA contended that these names were
protected by the donors’ First Amendment rights to freedom of association.

The Texas Supreme Court decided to protect these names from disclosure,
finding that the phrase “financial records” does not include the names of contributors
or members because such an interpretation would encroach on freedom of
association. In reaching this conclusion, the Court commented on the original
purpose of Article 1396-2.23A:

The statute’s directive that nonprofit corporations maintain “financial
records with full and correct entries made with respect to all financial
transactions of the corporation, including all income and
expenditures,” suggests that more than just the amount received must
be maintained. However, the statute does not expressly require that
contributors’ identities be made available to the public.

Looking to legislative intent, it appears that article 1396-2.23A was
intended to remedy a specific problem: the lack of accountability
regarding a nonprofit corporation’s use of funds solicited from the
public. The bill analysis provides relevant background information
regarding article 1396-2.23A’s purpose:

During the last interim, the author attempted to conduct a
study of a nonprofit drug rehabilitation program in Houston.
This program had been soliciting funds from the public and
portrayed itself as a charitable endeavor. However, there
were rumors that its funds were being used for investments
in such businesses as nightclubs. During the six month
investigation, the author of this bill was unable to determine
how the program’s funds were being used because the
records were inadequate. 4 major recommendation from the
study was that Texas law should be amended to require
nonprofit organizations soliciting funds from the public to
keep adequate records showing how the funds were actually
being used.
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Thus, the purpose of the legislation was not to force nonprofit
corporations to identify the exact sources of their income; rather, it
was to expose the nature of the expenditures of that money once
received from the public and to make nonprofit organizations
accountable to their contributors for those expenditures. Thus, the
seemingly broad scope of the statute’s language is not matched by the
legislative intent behind the statute.

Id. at 381 (citations omitted and emphasis added). Accordingly, in Bay Area Citizens
Against Lawsuit Abuse, the Supreme Court interpreted Section 22.353 narrowly with
respect to the availability of records related to donations,' but nothing in that opinion
indicates that the Court intended to narrowly construe the availability of records
related to expenditures.

Rather, the gist of the Court’s opinion was that, in passing Article 1396-
2.23A, the Legislature was taking corrective measures to ensure that there was
transparency about how and where donated funds were being spent by a nonprofit
organization (ie., whether public donations to a nonprofit drug rehabilitation
program were being spent on nightclub investments).

There was a similar focus in Texas Appellate Practice and Educational
Resource Center v. Patterson, 902 S.W.2d 686 (Tex. App.—Austin 1995, writ
denied). In that case, the nonprofit Resource Center sought relief from an order
directing them to produce their financial records because they fell within an
exception to Article 1396-2.23A for nonprofits funded by less than $10,000 in
donations from the general public. Senator Jerry Patterson sought an interpretation
of that exception to require the inclusion of grant money and in-kind services in
calculating the level of funding that would trigger the applicability of Article 1396-
2.23A.

Gaughan v. National Cutting Horse Association, 351 S.W.3d 408 (Tex.
App.—Fort Worth 2011, pet. denied) adopted the same focus on the purpose of
Article 1396-2.23A.: ie., accountability for expenditures of funds donated by the
public. Applying that standard, the Gaughan court observed that “amounts
received from or paid to vendors, sponsors, or employees may constitute ‘financial
records,’” but that employment contracts and the personal identifiers of employees
were “not financial records that the public is entitled to inspect.” Id. at 416.
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In granting relief, the Austin Court of Appeals referred to the “narrow”
application of Article 1396-2.23A in terms of the circumstances under which
inspection was mandated, nof in terms of what level of disclosure was required by
Article 1396-2.23A. In fact, the Patterson court defined Article 1396-2.23A as “a
mechanism for making nonprofit corporations accountable for donations solicited
from the public” and quoted Senator Gene Jones’s comments about the purpose of
the legislation:

[The bill] would simply give the right of people who are considering
making a contribution, the right to know that there are records kept
consistent with proper accounting principals [sic] in the office of the
organization soliciting those funds during business hours.

Id. at 688-89. The Patterson court reasoned that compelled transparency of records
related to the nonprofit’s grant funds and in-kind donations was not incorporated
within the scope of Article 1396-2.23A because external oversight and accountability
was already built into the procurement and use of those resources.’

Finally, a careful review of Knapp Medical Center v. Grass, 443 S.W.3d 182
(Tex. App.—Corpus Christi 2013, pet. denied), reveals that it simply adopts
Patterson’s holding that grant funds cannot be included in calculating the amount of
“contributions” received by a nonprofit that trigger the applicability of Section
22.353;

2 According to the Patterson opinion, “When a nonprofit corporation

receives grant funding, i.e., from the federal government or from the IOLTA
(“Interest on Lawyers' Trust Accounts”) fund of the Texas Bar Association, the
statute is unnecessary because the terms of the grant and the grantor's oversight
provide the means of holding the corporation accountable for the use of grant
funds.” Id. at 689. Likewise, statutory “oversight of the donation of in-kind
services is unwarranted. The lawyers, law students, and support staff at the capital
punishment clinics at The University of Texas School of Law and St. Mary's Law

School who donate their time and services know how their services are being
used.” Id.
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It also reaffirms the legislative intent of the statute: “to open the windows of
transparency to nonprofit organizations who solicited money from the public by
keeping financial records on file and opening those records for public inspection, if
so requested.” Id. at 188.

C.  Analysis of Questions Presented

Based on these cases, it is clear that there has been no specific clarification on
what level of scrutiny was intended when the Legislature passed Article 1396-2.23A
(and later codified it as Section 22.353) and required nonprofit corporations to make
“records, books and annual reports” of the financial activity of the corporation
available for public review.

The only true indicator as to what was intended by that phrase is the incident
that gave rise to the passage of the statute in 1977: the public’s inability to determine
whether funds donated by the public to a drug rehabilitation program had been used
to invest in a nightclub. From that perspective, it seems that, at a minimum, the term
“records, books and annual reports of the financial activity of the corporation” was
intended to include enough records to answer that question and similar questions
about the use of the public’s donations.

[t appears that the interests of transparency and accountability would
authorize the public to determine how a nonprofit corporation is expending its
money, including specifics on how the money is being spent on cash and in-kind
expenditures to its charitable beneficiaries, fundraising, education and development,
credit card expenditures, insurance policies, and business travel, entertainment, and
food for employees and board members.

It is not enough to simply make the nonprofit corporation’s IRS Form 990 or
its independent audit report available to the public in lieu of detailed and specific
records of financial transactions. Disclosure of documents that summarize amounts
spent on particular classes of expenditures (e.g., “fundraising” or “education” or
“entertainment”) without showing who is receiving the money and the context of
each transaction would allow a nonprofit corporation to mask questionable
expenditures behind an innocuous balance sheet heading.
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Although an expansive interpretation of the duty to disclose expenditures may
result in some interference in the business operations of the nonprofit corporation
and may result in overly intrusive oversight by the public, those are simply the
unfunded costs of transparency imposed by the Legislature on nonprofit
corporations. The benefits accorded to nonprofit corporations from that status also
come with responsibilities with which they must comply.

This office recognizes, however, that the identities of contributors are
excepted from disclosure under the limitations set by Patterson, Gaughan, and
Knapp, as well as Internal Revenue Code Section 6104(b). This is not inconsistent
with the original intent of the statute: the oversight focus of Section 22.353(b) was
intended to be on records of expenditures, not donations, and the “records, books and
annual reports” of the financial activity of the nonprofit corporation that would
evidence potential misconduct primarily relate to where the nonprofit’s donations are
going, not to where they came from.

In short, the intent of Section 22.353(b) and its predecessor statute, Article
1396-2.23A, was to give the public access to information that would allow the public
to make informed decisions about whether to donate money to a particular nonprofit
corporation.




