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REPORTER'S RECORD
VOLU},IE4OF4VOLUMES

TRIAL COURT CAUSE NO. 2016-A6434

IN THE I'IATTER OF
THE I'IARRIAGE OF

SHERRY MENGER

AND
HAREK E, MENGER

)
)
)
)

)
)

IN THE DISTRICT COURT

HARRIS COUNTY, TEXAS

31Oth JUDICIAL DISTRICT

*****
***PROCEEDINGS**N

*****

0n the 27th day of February, 2018, the following
proceedings came on to be heard in the above-ent'itled and
numbered cause before the Honorable Ljsa HiIlard, judge
presiding, held in Houston, Harris County, Texas;

Proceedings reported by machine shorthand.
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Lynn Kam'in Mary Van Orman
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JENKINS & KAMIN LLP VAN ORHAN & ASSOCIATES PC
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ATTORNEY FOR SHERRY I4ENGER ATTORNEY FOR HAREK E, MENGER

Michael C, Bynane
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THE BYNANE LAW FIRM
5100 Westheimer Road
Suite 200
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ATTORNEY FOR INTERVENOR
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HS. KAI'|IN: Do you want us to identify
ourselves for the record?

THE COURT: Sure,

HS, KAt'lIN: l'ly name is Lynn Kamin. I am here

on behalf of Sherry Menger.

tlR. BYNANE: Mi chael Bynane on behal f of

myself as Intervenor,

l'1R, RYERS0N: Carlos Ryerson on behalf of

myself as Intervenor.

THE COURT: And then let the record reflect
that Mr, and Mrs, Menger are both present and we are waiting

for Hs. Van 0rman to call in,

(PHoNE RrNGS)

THE C0URT: Thi s i s Judge I'li I l ard ,

HS. VAN 0RMAN: This'is Hary Van Orman, I'm

in the middle of a trial, but I just stepped out. We don't

stop at noon up here'in Montgomery County. I wish they wouid,

I'm stepping out, I have a protective order that's been

issued, but I'm asking the Court to honor the protective order

and be reset

THE COURT: That ' s deni ed , l,ls . Van 0rman ,

lr/e're all present, and I'm ready to proceed.

MS, VAN ORl,lAN: Okay, We1 1 , I have about f i ve

minutes. Then Judge Gilbert told me I have to come back in.
So I'll do it as long as I can before I get in troub'le.
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THE COURT: Thank you, I believe it's you

thgt has the objection to tne order; is that not correct,

Ms, Van Orman?

t'ls, VAN 0RMAN: Yes, Your Honor. First of

all, Your Honor and I'm not try'ing to be disrespectful , But

first of all, as you know, on the 14th when I appeared in court

and asked that the case be passed, reset because I was i n

trial, you were kind enough to reset it, And I understand the

frustration with the Court.

I also asked f or a quicker tria'l hearing date.

They originally gave us the 13th; and because my trial ended, I
moved.it up. And then when Judge Gilbert put me in triai
yesterday, he didn't care even though I told him about the

setting. Not that he didn't care. I shouldn't say that. He

cares; but he said, "f 'm sorry. You're in tria'l with me."

So in abundance of caution also, the

arbitration I object to that because the intervention, in my

opinion, was not time'ly; and I know the Court's well aware. I
can give you a brief on that,

But the ruf ing from judge I mean from

Mr, Uzick, we never should have had arbitrat'ion because you

can't file for an intervention after there has been a

renditjon. I know this Court is well aware, I'm objecting to

that ever bei ng a part of i t,
I think you were kind enough last time to say

Clarisia R. Ramirez
Official Court Reporter
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you'd sever jt out; but I couldn't do that at the point where

I'm in the middle of a trial, the Lombardino trial, However,

I'm asking you not enter anything as to attorney's fees, I do

object to the decree as drafted. I understand I'lr. Uzick has

signed off on it, but at the least I'd ask you not enter the

decree, But'if you enter the decree, I ask you to take out all
the attorney's fees awarded to l\lr. Menger's previous 'lawyers

that did not do their job, They did not have appraisals,

I was cut off in the middle of my

cross-exam'ination. They did not prove reasonable and necessary

fees. There is a tape recording, ft's not a court reporter,

but there i s a record'ing that wi l l prove i t, Mr. Uz'ick onl y

gave us an hour. It's not his fault, It's clearly the

parties'fault,

So I'm just ask'ing that the intervention be

dismissed pursuant to the rules, I can give the court a brief.
And I'm also asking if you enter the decree, I'm objecting to

it; but I understand the Court's frustration with this case

just as much as me, Just to remind everybody, I djdn't get on

this case until December, I asked folit to be dismissed r'n

December.

The tragedy that's happened to the Menger

family, I appreciate it. It's not the wife or.the husband's

fault, But, Judge, wB're talking 930 million of prob'lems in
this case. This is a bad case and these lawyers that
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represented Mr. l.lenger - - I 'm not tal ki ng about l.ls. Kami n.

She's done a fine job as she always does. I'm talking about

I'ljchael Bynane and Carlos I don't know them because -- and

they testjfjed that their attorney's fees are reasonable and

necessary,

Judge, in my career f've never heard sjnce the

rendition of a l'lediated Settlement Agreement and rendition from

your great court in September that they could file this, in

addition have over a hundred and fifty thousand do'llars 'in

attorney's fees after a mediated agreement. They never did

apprai sal s,

HR, BYNANE: Your Honor, I object to this.
HS. VAN ORHAN: They did nothing to protect my

client, which is why I've informed them

THE COURT; Overruled.

HS. VAN ORMANT that a malpracttce suit
will be filed. so whatever the court needs to do, I understand

the frustration. I just am not trying to frustrate the court,

but I'm only one person, And unfortunately Mr, Newman and f,
we get set. The, judges I'm just in a bad thing. I tried to
get underwood to he1p. I don't know if Judge Gilbert tried to
call you today, but r tried to tell hirn I'd come tomorrow late,
He tol d me I coui dn't,

I've tried evenyth'ing to accommodate. I know

the court's frustration. I'm just asking what's fair to the
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Menger family is my c'ljent should not be charged a dime for

those things as to the Hediated Agreement because they're not

timely. You can't 'intervene in January when a case has aJready

rendered, All I'm asking, Your Honor

THE COURT: When was the arbitration finalized
with Hr. Uzick?

HS, VAN 0RflAN: It's prior to
THE COURT: Not intervent'ion but the divorce

i ssues.

I'4S. VAN ORMAN: The ori gi na1 Hedi ated

Agreement, Your Honor, was finalized in June. It was rendened

by your assoc'iate judge in September, Nothing was done.

Nobody filed entries. Nobody did I don't know, I know Ms,

Kamin probably did. I know my client's former lawyers that got

awarded all these fees did not

HR. BYNANE: That is wrong, Judge.

MS. VAN 0RMAN; did not file anything to

enter the decree because you know your court g'ives settings all
the time, And I know l.ts, Kamin does her job, so I don't know

what the situation is. So when I came

THE COURT: 0kay. Slow down, Ms, Van Orman,

because I want to be sure that we get a good record,

MS. VAN ORHAN: That would be great, Thank

you . And I apol ogi ze, I 'rn tryi ng. I 'm runni ng out

THE COURT: I know you are, and I greatly
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thank you f or cal I 'i ng us . Okay. And , I'lr. Bynane, you want to

explain why I should grant?

MR. BYNANE : Your Honor , th'i s same obj ecti on

was raised in front of ltlr, Uzick, He overruled it and

proceeded.

MS, VAN ORHAN: And I apologize. I rea11y

can't hear. I'll try to go back in the courthouse,

THE COURT: Step up a little bit so we can be

sure - ^

HR, BYNANE: I'm so sorry, Judge,

THE C0URT: everyone hears, If you wi1l,

start over for me,

t'lR. BYNANE: Yes, l'ls, Van Orman's objection

was raised in front of Hr, Uzick, and he rejected it. He

overruled the objection.

Second thing is the H.S,A, was proved up

September 29, and actually we filed a motion to enter on the

I'|,S.A. on June 10. But more to the point of Your Honor's

question, Judge Moren accepted the M,S.A. and approved it. He

did not render judgment in the case, The key as to when

l'ls, VAN oRl'lAN: Yes, he di d.

MR. BYNANE: -- intervention may be made, it
must be made before fjnal judgment, There was no final
judgment, I have a case on jt. There is only one in Texas

j uri sprudence on i t. It's a Dal I as case. It 's Bai'ley versus
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Hason, 122 Southwest 3rd 894, I am happy to hand to the Court.

THE C0URT: Hol d on, l4s . Van Orman. Let hi m

finish statjng that on the record, and then I'll allow you to

obj ect.

|vls, VAN ORMAN: Thank you, Judge

f'lR. BYNANE: There is only one case that I was

able to find jn Texas jurisprudence on the issue, It accords

with my positjon. There is no authority supporting Ms. Van

Orman's pos'iti on whatsoever, Ba'i i ey versus Mason , 122

Southwest 3rd 894, I have a copy for the Court if you would

like to have that copy in hand, Judge,

THE C0URT: All right, And did you have any

other objection now, Ms. Van 0rman?

MS, VAN ORI4AN: Yes, Your Honor, First of

all, again, I'fi in a tria'l , issued a protective order

yesterday, was tryi ng to get there today, I'm i n tri al sti l'l
right now. I'm s'itting out, I'll.take a picture if somebody

wants to see a picture, Montgomery County Courthouse.

So -- and that the objection would be he's

wrong on the 1aw again, That's probab'ly why he didn't get

appraisals for my client and in that time --

HR, BYNANE: Objectjon.

THE COURT: Can't hear you

HR. BYNANE: Sidebar, Judge.

THE C0URT; Ms, Van 0rman. llake sure

Cl ari si a R, Ram'i rez
Official Court Reporter
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you're talking into your phone,

MS, VAN 0Rl'lAN: I 'm tal ki ng , The wi nd i s

going in front of the courthouse, Maybe I have to go back'in.

The other thing is, Your Honor, is as this Court's well aware

of the 1aw, when he accepted and announced them d'ivorced,

pronounced them d j vorced i n September, i n fact, I'ls, Kami n, as

she should have, filed sanct'ions against these lawyers because

of their shady things because the setting was at 10:00, They

went down at 9:30, went behind Hs. Kamin's back, They filed
sancti ons,

In fact, Ms. I'lenger has f iled a grievance

against my c1 i ent's - -

MR. BYNANE: Objection to al I this.

I'lS, VAN 0RHAN: former l awyers.

MR. BYNANE: It's compl etel y i rrel evant.

I'ls. VAN oRt'lAN: And then in addition can I

fjnish please? In addition, Judge, you know -- the Court's

we'l I aware of the law, Don't need to teach you because you

know it better than anyone -- entering of a decree is a

ministerial act. And we've been trying to do that.

And Ms. Kamin has been working with these

lawyers. f'm not trying to speak for her, but I'm sure she'$

just as frustrated as Mr, Fo-lger is. And these parties just
need cl osures i n thei r 'l i fe,

And I respect I'lr. Uzick's rulings on the other
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part of the case. I rnean, you know, he's doing what he's

doing; but I don't believe he has any authority to do anything

to arb'itrate any attorney's fees after the H.S,A. We didn't

agree to arbitrate, It's not timely, I objected on February

14th. Nobody made th'is argument on February 14th, And then I

objected agai n.

And I'm just asking the Court to follow the

law that we have in place that indjcates that I'm back in

the courthouse -- that indicates that their intervention is not

timely and that they take-noth'ing judgment or sever it out an-d

let's have a trial on those issues, Judge, where I can have

more than an hour actua'|1y, more than 20 minutes.to protect

my c'l i ent's ri ghts and Ms . Henger's ri ghts as wel I .

THE COURT: Do you have anything addjtional,

Ms. Kamin?

I'lS. KAHIN: Your Honor, Hs.Menger rea1ly

i sn't part of thi s argument ; but I wi 'l 'l cl ari fy sornethi ng for
the Court.

THE C0URT: Yes, ma'am,

MS, KAMIN: Once the final judgment is
entered, then noth'ing e'lse can be done to the order. The final
judgment has not been entered, and their property was

partitioned, Wjthin the decree Mr. I'lenger was to pay al'l of

his attorney's fees, and Hs. Henger was to pay a1'l of her

attorney's fees.

Clarisia R. Ramirez
Official Court Reporter
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What this Court decides to do is up to this

Court; but just to get straight as far as the law is concerned,

there is two cases that I think l'ls, Van Orman gave us

yesterday, But the d'ifference in those two cases is that the

Court no 'longer had plenary power, The Court has plenary power

until the Court signs an order"

But , Judge, agai n, Hs , I'lenger doesn't have a

fight in thjs, She just wants the order entered, so whatever

th'is Court rules is fine,

HS, VAN 0Rl'lAN: l,lay I respond?

MR. BYNANE: I do have another

THE COURT: Yes, please, ma'am.

lls. VAN 0RltlAN: Judge, I djd not give any

cases , ltaybe she's conf us'i ng i t. tlaybe mi ster the other

two lawyers, f can't remember the names because they don't

regularly practice famjly 1aw. I don't mean to be

di srespectful ,

However, I can tel 1 you that there was no

cases provided. I can do a brief to this Court for
recons'ideration. I offered that to Hr, Uzick. He said no, and

I respect that, But I do believe he has no authority, Under

his Mediated Agreement the on]y thing he can do is do drafting
di sputes

There i s nothi ng and, l'ls, Kamj n, I may be

wrong , 0bvi ous'l y I wasn 't there for medi ati on , It , s my
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understand'ing he has no authority to go outs'ide that. If he

does and there is some other issues, Judge. I don't know if
you know th'is, but my client djd not sign the Mediated

Agreement at the same time, It's a bunch of issues,

But f'm respectjng the Court because my client

wants this over with, to some extent. l'ls. Menger did not file
the M.S.A., did not deposit money into l'1r. Uzick's IOLTA ljke
she was supposed to, many violations of the order, We were

trying to let r't go, But I can't let these attorneys'fees go

and I really can't let the $30 million deficit on valuation,

which Hs. Kamin did her job and these lawyers didn't,
I want the Court to hear the testimony that

I'm entitled to put on to show that these'lawyers did not do

their job. And they should be sued for malpract'ice.

l'lR. BYNANET Objection.

THE C0URT: Overruled.

MS. KAMIN: One more very small matter.

THE C0URTI Yes, ma'am.

MS, KAHIN: 0n all and l-ts. Van Orman may

not be aware of this, but all of the parties and their

attorneys signed off on a very broad arbitrat'ion agreement for
l4r, Uzick, And this Court ordered us back to arb'itration on

those fees, But, again, I just wanted the record to be

straight because I know l.ls. Van 0rman wasn't part of that.

MS, VAN ORMAN: Thank you, Hs. Kamin.

C] ari si a R. Rami rez
0fficial Court Reporter
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I'lR. BYNANE: Judge

l'1S. VAN 0RHAN: And, Judge, we do not have a

copy of that, just like my client was not provided a copy of

Mr , Kemp's report, j ust "l i ke my cl i ent was not copy of

anything. My client has been I'd like if Tom Conner was

on this case, we wouldn't be here today, That's al'l I can say,

And I never I asked these lawyers in cross-examination what

a -- what the deed

MR, BYNANE: Your Honor

HS, VAN ORHAN: They didn't even know

anyth'ing. They're charging $450 an hour, and they don't know

anything. But, Judge, the fees are not reasonable and

necessary. I'm asking to sever that out if the Court is going

to enter the decree and let me do my job as to put on a case.

And I'll do it quickly, I'll do'it as soon as I'm out of this
trial, I'll come back from my son's spring break. I'll come

back -- my dad's in the hospital. That's how bad I think my

client and really Ms. Henger, She shouldn't have to be

there today because it had nothing to do with her, according to

l,ls. Kami n.

She had to pay attorney's fees as to all
that, not the arbjtration fees. But, Judge, there has to be

justice and sitting there saying that, you know, wo're not

I'm delay'ing it, I just got on this case in December. I've
done everything to move this case along. I asked to dismiss it

Clarisia R, Ramirez
Off i ci a'l Court Reporter
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because I don't think it's fair to these parties but, yoU know,

I 'm j ust aski ng that that be severed out. Let me have a real

tr j al on i t. And I 'l I guarantee i t they' 'l 'l take noth'i ng.

It's not Mr, Uzick's fault, He didn't -- he

ran out of tjme, He had to cut me off. And I don't th'ink,

when I'm in an arbjtration, you can cut me off in 2A mjnutes,

THE C0URT: Okay. Thank you, l4s, Van 0rman,

The Court hereby grants your divorce and enters your proposed

decree,

And wi th that, l'ls, Van Orman, I 'm goi ng to 'let

you go and get back to your trial. Tel'l Judge Gjlbert I said

"hello" and good luck on your matter.

HS. VAN 0RHAN: Thank you, Judge,

THE COURT: Thank you, ma'am. Good-bye.

(PHoNE DTSCoNNECTED)

MR, BYNANE: Judge, do you want to see the

case? This issue comes up. l'ls. Kamin was right about plenary

power.

THE COURT: I'm finished.

MR. BYNANE: Thank you, Judge.

THE C0URT: You-a'l'l are di vorced. Your decree

is going to be signed today, and I wish everybody the best.

It's always nice to see you-al1, fhank you.

( PROCEEDT NGS CoNCLUDED)
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THE STATE OF TEXAS
COUNTY OF HARRIS

I, Clarisia R, Ramirez, Official Court Reporter in and for

the 31Oth District Court of Harris County, State of Texas, do

hereby certify that the above and foregoing contains a true and

correct transcrjption of al'l portions of evidence and other

proceedings requested in writing by counsel for the parties to

be included in th'is volume of the Reporter's Record, 'in the

above-styled and numbered cause, al'l of which occurred 'in open

court or "in chambers and were reported by me,

I further certify that this Reporter's Record of the

proceedings truly and cornectly ref'lects the exhibits, if any,

admitted, tendered in an offer of proof, or offered into

evi dence

I further certify that the tota'l cost for the preparation

of th'is Reporter's Record is $ 300,00 and was paid by Mary Van

Orrnan.

WITNESS HY OFFICIAL HAND thi s the 9th day of Ftarch , ZOIA.

Q*rr;'Z,e
Cl ari s j a R. Ram'i rez, T as CSR 3862
Expi rat'ion Date : 121 31 I 2O1B
310th District Court
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Houston, Texas 77AO2
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